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ONTARIO ADVISORY COMMITTEE ON CONFEDERATION 
Meeting held in the Board Room, 6th floor, 
The Frost Building, Queen's Park, Toronto, 
on Friday, March 21, 1969. 
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--------- At 9.40 a.m 
THE CHAIRMAN: Well, I think we might 
begin. I have heard that Professor McWhinney 


was detained at the last minute by other business 
and so he will not be here as he had hoped to be; 
and President Symons has some complications in 

his home base but hopes to be here for part of 

the day. Otherwise I think we are all accounted 
for as far as I am advised. 

Item 1 is "Opening remarks by the Chair- 
man", which will be very brief and perfunctory, 
because I think anything I would have to say is 
better covered in the following points; except 
to say that the Constitutional Conference of 
February, of course, is now behind us and many 
tasks are now ahead of us. 

My only personal thought about the 
conference in February was the pleasant feeling 
that once again the many Cassandra's had been 
confounded and the country still stands intact. 
And, of course, elaborate machinery has been set 
up so that one would have the feeling that Mr. 
Bertrand has,on the one hand, consolidated his 
position in Quebec but, on the other hand, seems 
to be under some compulsion to establish a 
timetable for settling some of the constitutional 
questions and to give greater urgency to them. 

As far as the proceedings of the day 


are concerned, we have the agenda and a large 
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part of the work of the day, I should think, 
should be concerned with the new draft proposi- 
tions which have been prepared recently and 
which we will be coming at here for the first time. 

As far as timing is concerned, I will 
have to leave at twelve-fifteen myself. My 
colleague, the Deputy Minister of Finance from 
Ottawa is coming down to-day to discuss some 
matters of importance, so I will be with him 
between twelve-fifteen and about two-thirty. 

I thought we can get started on the 
propositions and the Committee can treat itself 
as a Committee of the Whole, so to speak, and 
keep working on the propositions through the 
first hour after lunch, say one-thirty to two- 
thirty, and .Liwill: be, back bywthat time. Co 
tidy up the other matters later on in the after- 
noon. 

Coming then to item 2 - an assessment 
of the February 10-12 Constitutional Conference, 
I wonder if there are any comments that, first, 
any members of the Committee have to make on 
their feelings about the conference and what 
im punnorts for. the future; or .if div. Stevenson 
or Mr. Greathed wants to make any report on the 
consequences as far as they are concerned in 
terms of work and so on. 

Mit... PRY : Has there been any 


dialogue or flow of communications since the 


ie ers ae: Se avid haa 
"7 


ao ‘gead > oc2 <o? oxen 38 antitne: od nae: | 


7 
7 


tity T obarssonoo et arttatt Be Gat ah 


y} 


: oe +f4eyi Acos Tt I -sviswe ta eveel og evan 


moa? oolientY to reasedals yaw etd , sunesiios 


x ; anoz Savnals oo yab=0¢ ewok gmhaoo ef syet20 


Be P, mid Agi. sd w lof ,shestrogm=t to sretcem 


Ards bag OW: J bas ooadeli-dufewd neewted rh 
no bates . £4 ow Diewods I he 


*feeott-tsott neo. sagi tuned: sev bone enelgtaeocotq 


nik ses . \ SF Yo. setdiamod 6 es heh 
is org edd mo arifoltow aqseol 
onmut 47s tron tatty 
at raf (ad CLIw T-bas , year? 
ayatiaveds ak nx Tat3en wedgo. ond qu ybig 
.7o00n 
t of nit s,otmad 
.Soneistimn faroisusijeno), Sl-O8 vepuaet edd to ‘ 
oy ty eft adnsmn ry } ong evade PE nebrow T ou 7 


10. SNSN o¢ S¥EH gett hmred So Yo eaediem yne s 
ten 13 ieTSstne + wods andtines aod? 
‘aApaensvess aM TE 7H Siniwi sri tot aytocrusa If 
3 beddaaun «ah "to 


nt Hbentesonos sy yvsd7 2s wa4 aegis 
a fo , 


eet O86 har Hyow Yo 


| ae | | , 
40 ai ne ned sxaid ash — Paras ts. 


: | , s 


i ve | a 
wy en ada ets nai ciast Le , i . 


ae 
, ae: 


_h a? 


; a a ls « U tn ae 
- * ; roy ’ 


conference at all between yourselves and Ottawa, 
the provinces and Ottawa? 

THE CHAIRMAN: I think a fair amount, 
Harvey, at the level of officials; recapitulation 
of what things meant, some joint consideration 
of the simple mechanical problems of how to 
operate these many committees that are now 
established. P*tnink, if you recall, "there 
are now six principal working ministerial 
committees that came out of that conference: 
one on fundamental rights, one on language, 
one on "the “Senate sone onthe judiciary, the 
Tax Structure Committee to deal with financial 
problems, and the committee on regional dispar- 
ities (yet to be set up) to deal with economic 
disparities. 

So those are six ministerial committes, 
supported still by the Continuing Committee of 
Officials, plus the study committee on the 
national capital. A good deal of the time 
since, as far as the officials have been con- 
cerned, has been spent over contemplation of 
the machinery to run these engines. 

MR. PERRY: Gathering of the wits, 
in other words. 

PROFS POR: Has there been anything 
that can be reported, Mr. Chairman, on the 


language Bill? One saw in the paper the 
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report of Mr. Turner consulting with the 


provincial Attorneys-General, but no subsequent 


report. 

THE CHAIRMAN: I have heard nothing on 
that myself. I don't know if anyone else here 
has. 


MR. STEVENSON: No, other than the 
fact that the federal government is contemplating, 
I think, a slight revision to it as the result 
of the discussions out west, but as to what the 
revisions are we don't know. 

MR. GREATHED: Mr. Turner met with 
the Quebec people too about two weeks after he 
met with the western Premiers. 

DR. FORSEY: Are they contemplating 
taking it to the Supreme Court of Canada for an 

advisory opinion? 

MR. STEVENSON: I think the aim was 
that if these slight revisions could meet the 
points raised by the people out west, a trip 
to the Supreme Court might be avoided, although 
I am not sure that that is the situation. 

DR. FORSEY: There was some talk 
at one stage about the provinces taking it to 
the Courts themselves. I didn't see how 
they could do that until it had been passed 
and had a test case. Is there any means by 


which the provinces can refer a piece of 
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prospective Dominion legislation to the Supreme 
Court? Not that I know of. 

DEAN LEDERMAN: Yes, they can do this, 
Eugene. 

DR. FORSEY: They could? 

DEAN LEDERMAN: Well, any question 
can be referred in the Bill stage. 

DR. FORSEY: By the provinces? 

DEAN LEDERMAN: Yes. Not directly 
to the Supreme Court but they are referred to 
their own Courts of Appeal and then it is 
Enbbattedt 

DR. FORSEY: I thought they could only 
refer their own Bills. 

DEAN LEDERMAN: No,*just as there is 
no limit on the federal power. They referred 
the Alberta Bill. 

PROF. CREIGHTON: Yes, they did indeed. 

DEAN LEDERMAN: It works the other 
way too. 

MR. PERRY: Mr. Chairman, do the 
officials seem to feel they have had indication 
that financial matters should assume a greater 
priority as the result of some of the discussions 
at the conference, or have you carried on with 
a fairly structured sort of discussion? 

THE CHAIRMAN: We have yet to have 


any official communication on either the form 
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or substance of the Tax Structure Committee or 
the committee on regional disparities. 

In view of recent experience and in 
view of the urgency of some of the problems, 
some of us at that meeting in February were 
trying very hard to contrive to have a date put 
on the work of the Tax Structure Committee for 
reporting by such and so a time, but that was 
not done, as you know. 

Now, there is to be a meeting of the 
Continuing Committee on Fiscal and Economic 
Matters in the middle of April, which is to 
consider preparatory material for a meeting of 
the Tax Structure Committee which is supposed to 
take place early in the spring. 

Also in mid-April the Continuing 
Committee of Officials will have a three-day 
meeting in Ottawa, and probably a second meeting 
in May, the end of May, to consider both the 
distribution of powers in particular and the 
work of the conference in general. 

Then, although this is not public know- 
ledge, the Prime Minister of Canada has proposed 
in the middle of June a meeting of the Con- 
stitutional Conference, but not a public meeting; 
a working meeting of Prime Ministers and their 
officials on the Continuing Committee of 


Officials, as a kind of clearing house meeting 
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to get down to brass tacks. 

MR. STEVENSON: And in the interim 
the hope is expressed that some of the ministerial 
committees will begin meeting. 

THE CHAIRMAN: Yes, they will be 
meeting along the route. It is going to be 
very, very hard, however, for all of these 
ministerial committees, I think, with sessions 
on and with their other obligations, to find the 
time for this - when you think of your own 
Minister, Rendell, as Attorney-General. 

MR. DICK: Lots of time! 

THE CHAIRMAN: And ministerial 
committees Hned up to worry about - ministerial 
or magisterial, or whatever. 

MR .S DICK : Mistrial! 

MR. PERRY: Is there a sort of official 
shadow committee of officials for each of these 
ministerial committees now? 

THE CHAIRMAN: No, the idea is that 
the Bonssauine Committee of Officials would be 
the co-ordinating core to serve all of these 
committees, but then these sub-committees will 
have to have staff work done obviously, and the 
question that we will consider in April, I 
imagine, is how the staff work of the ministerial 
committees will be linked into the overriding 


staff work of the Continuing Committee of 
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Officials to ensure co-ordination and all the 
rest. I think the C.C.0O. probably will have to 
hire a systems analyst at the next meeting to 
set up the machinery. It is really a terrible 
problem. Every time one goes into a meeting, 
for example, with Ministers and so on, you refer 
to a committee.and you have to make sure everyone 
is talking about the same committee, to get 
these names and labels attached. 

MR. GREATHED: 1 think, Mr... Chairman, 
Ed Gallant was saying to us the other day that 
he very much hoped that the ministerial committees 
would meet first, and that the ministers them- 
selves would assess the kind of problem with 
which they are faced, in determining themselves 
what kind of staff work had to be done, to 
review the work that had been done so far; 
then instruct the Continuing Committee and 
instruct Ed Gallant's secretariat just exactly 
what they wanted to do, rather than try to deter- 
mine as much in advance, because they may have 
their own particular ideas about how they want 
to proceed, particularly as they have the 
responsibility of reporting to the conference 
ultimately about the kind of work that they 
should be doing. 

THE CHAIRMAN: My own feeling is that 


the very establishment of these ministerial 
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committees is going to expedite the practical 
eae i of these matters considerably. I think 
in a lot of the things on which there has been a 
lot of work done they will move very quickly in 
applying themselves to the solution of the 
problems that exist. 

MR. DICK: I would think so. 

The thing that impressed me that will speed it 

up tremendously is that at the Continuing 
Committee of Officials meeting so many of the 
provinces' civil service representatives just 
would not take a position or even state a propo- 
sition on so many fundamental things, that it was 
very difficult to even know what was in people's 
minds. 

The excuse was always: "We are civil 
servants and not permitted to open our mouths 
unless somebody rattles our chain" sort of 
thing; so they would sit there and you would 
not get anywhere. 

Now, with the ministers sitting there 
in committes like fundamental rights and the 
judiciary, I don't see how you can put a bunch 
of Attorneys-General and so on in one room 
and not get some fairly vocal expression of what 
they think of the Bill of Rights, for instance, 
and these men will be speaking on a policy level. 


So I think that the thing is bound, 
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just by virtue of having those men in one room, 
you are bound to get a reaction that will tell us 
something about where we should be going, what 
they want, and what they are looking for from us. 

I think the big problem and the 
thing that I would like to see precipitated - and 
perhaps Mr. Trudeau in his correspondence 
obviously, and from Mr. Robarts' reaction, Mr. 
Trudeau is going to make the ministers who are 
responsible for some of this now call dates for 
meetings in the very near future. 

I would think it would be a very 
great imposition on the ministers' time, because 
all we have to do is to get those ministers 
there for perhaps two full days and I think they 
will manufacture enough general policy direction 
to keep a lot of civil servants working consider- 
able hours to put something together for another 
meeting. So I think it is baund to 
accelerate now, I hope. 

PROF. FOX: Well,that is interesting, 
Rendell, because that implies that you feel 
that the ministers involved have really made 
up their minds, or that they are speaking on 
behalf of governments that have made up their 
minds on a number of these issues - for example, 
whether or not there ought to be a Bill of Rights, 


etc. I am encouraged but surprised to hear it. 
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I would have thought perhaps ministers would be 
reluctant in the case of some provinces where 
discussions have not gone on as thoroughly as 
they have, for instance, in Ontario; you know, 
that they simply would not have reached the 
point where the cabinet would have taken a position 
on this or this or this. 

MR. DICK: They may not have, Paul, 
but just from my general feelingof the meeting 
in February and so on, for instance Darrell 
Heald in Saskatchewan was a heck of a lot more 
affirmative in what he was saying than his 
deputy had been at the Cohtinuing Committee of 
Officials. 

I think this is true of Alberta to 
a great extent too: Gerhart seemed to, although 
you can't say Frawley hadn't made himself clear 
at the Continuing Committee of Officials. Here 
again, the Attorneys-General seemed to be, in the 
statements - many of the ones where provinces had 
been "iffy" at the other meetings, the ministers 
at that conference were saying things that 
were fairly well-defined, I think; they indicated 
positions anyway. 

Then the other thing I look forward 
to, perhaps on something like fundamental rights, 
where we suggested something which might be 


an area of discussion: that this will surely 
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have fallen on some of the other Attorneys- 

General and they will have considered that and 
perhaps will find out if there is any feeling 

from other provinces that this is perhaps the 

area to which we should be looking - in other 

words, a compromise between the completely entrenched 
Bill of Rights covering every phase, or something 

in between. We hope that that fodder has 

fallen on somebody's manger, and that it will be 
digested. 

PROF BRADY: The ministers might 
not have made up their minds, but they have to 
say something. 

MR. DICK: That is right. Civic 
servants can sit and say nothing, and nobody 
blames them. 

DEAN LEDERMAN: It does not follow 
that they have to address themselves to policy 
because their minds are made up on policy, but 
they have to say something and some of it, I 
suppose, may be at the tentative level but 
they won't be afraid even of tentative discussions, 
conditional discussions. 

MR. DICK: No, not that the civil 
servants said. 

DEAN LEDERMAN: Discussions without 
prejudice, so to speak. 


MR. DICK: You are making it sound 
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like a fencing game all over again - with respect 
sort of thing. 

FATHER MATTE: Has the Province of 
Ontario made any study of the distribution of 
powers, because definitely one of the main 
problems is the problem of taxation, and prior to 
that the logical approach to that is the distribu- 
tion of powers. 

The Province of Quebec in their 
working document have already approached that, 
but I wonder if we have paid enough attention to 
that problem of distribution of powers. 

THE CHAIRMAN: Well, certainly it is 
right up at the forefront now, and I think ina 
number of the propositions we are considering 
to-day this is where we need to place our attention. 

MR. STEVENSON: I think that the way 
that the distribution of powers will probably be 
introduced will be at this meeting in April - a 
discussion of the spending power and possible 
limitations on it, and possibly then the taxing 
power; before moving into a discussion of 
functional distributions, which I think will 
be something that should be hitting the inter- 
governmental stage around late May or June. 

However, internally certainly there 
has been quite an acceleration of an attempt 


to come down on positions within the government. 
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We are just getting back now the views 
of all of the departments on their own problems 
in inter-governmental relations and their views 
as to what changes might well be made in exist- 
ing arrangements. 

I would hope that over tle course of 
the next month we will be able to put these 
together, test them against some common principle, 
and develop a set of propositions, certainly 
well in advance of the Prime Ministerial meeting 
in June. I would hope for an officials' 
meeting in May. 

PROF. CREIGHTON: Mr. Chairman, can 
I ask Mr. Dick if he could tell us what is the 
nature of the more affirmative responses that 
you are getting at these meetings from the 
western Attorneys-General. 

PROF. CREIGHTON: Well, I am not 
sure, Professor Creighton, when you put it that 
way. I don't know that they were affirmative 
responses. I perhaps contrast it with the 
Continuing Committee of Officials where you 
got a completely negative response. 

THE CHAIRMAN: Or no response. 

MR. DICK: Or no response at all. 
It was like nailing jelly to a wall to find 
out from these people what they did feel about 


an entrenched Bill of Rights. 
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In Alberta, of course, Mr. Frawley was 
vehemently opposed to the whole thing, no entrench- 
ment of anything; that it was all a taboo and 
he wouldn't have any part of it. I think he 
felt - he certainly indicated he was speaking 
for his government when he said that. 

Manitoba said nothing. Terry Benson 
would not speak to anybody about anything, for 
fear it would be a commitment on the part of 
Manitoba. 

Saskatchewan wasn't that bad, but 
still wouldn't say anything except towards the 
end with Professor Schmeser they did come out 
and give some reasons. They did not come out 
the way Frawley did and say "We are opposed to 
everything, period", but they pointed out the 
difficulties and so on with respect to, say, 
fundamental rights and the problems raised by 
an entrenched Bill proposition. 

PROF. CREIGHTON: This question of 
mine is prompted by Professor Fox's remarks that 
they had not done as much thinking about the 
matter as they have in Ontario and Quebec, 

I think - they have done quite a bit of 
thinking about it. I think they have been 
gradually entrenching themselves in a positive 
and negative attitude and this is what you are 


going to find, particularly, of course, to the 
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idea of the Bill of Rights. Benson's view I 
know very well, andit is quite strongly opposed 
and I think he represents his government. 

MR. DICK: I would be just be 
speaking for myself. I don't know how it came 
through to Ian and Don and Ed and the rest of 
the fellows that were there; but, for instance, 
Mr. Frawley, whether he was doing it intentionally 
or not, in a lot of his commentary was looking 
at an entrenched Bill as being an excursion into 
the field of provincial rights (which it doesn't 
do). He also seemed at times in his comments 
to make it appear as if it were vesting in the 
federal government new jurisdiction in the 
area of civil rights, which, of. course, it: does 
not do. I don't know, as I say, whether 
these were just intentional excursions into it, 
or whether he really did feel this is what an 
entrenched Bill of Rights meant. 

Now, I think a lot of that is cleared 
up in the last few months. I think Professor 
Schmeser's comments - which I thought were 
exceedingly well put during our meetings of the 
Continuing Committee - were very lucidly and 
very eloquently put. 

PROF CREIGHTON: What line did he 
take? 


MR. DICK: Well, he took the line 
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of pointing out the difficulties - the fact 
that you were vesting in your Courts a very 
broad social responsibility, and are our Courts 
prepared for this sort of thing? Is that 
where we want to have responsibility for deciding 
fundamental issues arising from Bills of Rights 
but which in fact perhaps are more sociological 
in their concept than legal. He was getting 
into that area, and he was pointing out the 
difficulties that come with entrenchment and the 
things we should consider before opting for that 
type of remedy; and he was, with respect to the 
learned gentlemen here, lecturing us, I think, 
to some extent, not sort of promoting a proposi- 
tion but just informing us about the ramifications 
of this concept. This is the line he was 
taking. 

PROF. CREIGHTON: I think a lot of 
them feel a Bill of Rights is incongruous in 
the parliamentary system and did not want it 
for that reason. 

DEAN LEDERMAN: For instance, 
Professor Schmeser pointed out, and the others 
pointed out that the provision that there 
shall be enjoyment of proverty and no deprivation 
thereof without due process of law, could 
frustrate vital urban renewal; that you can 


get Court Orders for compensation that just stop 
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urban renewal in its tracks. The whole zoning 
and planning by-law system involves the alteration 
of the content of property rights and, therefore, 
the economic value of property rights. 

This has been one of the differences 
between the federal National Capital Commission 
and the G overnment of Ontario on planning. 

Mr; Justice Gibson™”“sperls' this “all out in his 
Judgment in Munro vs. National Capital 
Commission. 

MR. STEVENSON: Mr. Chairman, I 
tend, sas Rendell, perhaps to look at the change 
in positions from the point of view of having 
to listen to a totally negative or silent 
position from the western provinces from the 
officials' meeting last year. So what I 
think is the possibility of a general agreement 
of at least eight of the provinces on the entrench- 
ment of four or five of the basic fundamental 
freedoms that Mr. Wishart was mentioning, and 
quite determined resistance to the entrenchment 
of very much else. 

Now, I noticed in a summary of the 
discussions that I was reading this week, of 
February, that the Government of Saskatchewan 
position is put this way:- 

"The Government of Saskatchewan 


"accepts the principle that a Bill 
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"of Rights Suaranteeing fundamental 
"democratic rights be made part of the 
"constitution. In particular, 
"Saskatchewan agrees that the following 

"rights should be entrenched:- 

"Freedom of religion; 
"Freedom of the press; 
"Freedom of speech; 
"Freedom of assembly and association" 
Some other political rights might be included, 
but Saskatchewan has some concern with three 
other sections of the first section of th e 
federal proposal. This is quite a change. 

THE CHAIRMAN: This is a noticeable 
Suits 

MR. STEVENSON: From Saskatchewan's 
original position. 

Mine, LON. The comments you were 
mentioning, Professor Creighton, from Professor 
Schmeser,this to my mind follows logically from 
the way he spoke. It was a recognition, as you 
say, of parliamentary sovereignty and the incon- 
sistency with an entrenched Bill of Rights and 
also the difficulties that arise in egalitarian 
and legal rights and so on. 

It is a position, I think, that 
Ontario sort of came to, because I think I might 


say that to start with my attitude was almost 
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entirely that you are taking a system geared to 
parliamentary sovereignty and so on and you are 
aborting the whole system off in one direction 
without looking at the effect it is going to have 
on the overall constitutional system. Bate 1 
think Mr. Robarts, after consideration, came to 
the conclusion that there must be some in-between, 
some modification we could make that would not 
prejudice the parliamentary system as we intend, 
at the present time in any event, to preserve it, 
but still you recognize those things which still 
seem to be close to some segments of our 
community. 

DEAN LEDERMAN: I was simply going 
to say to Professor Creighton that the rationale 
of the Ontario. position,.1. think,.is.this.,: 
that you consider for special entrenchment those 
personal and political freedoms and powers 
which themselves underpin the parliamentary 
system, and you go no further. 

That is my. position... and, 1t.. has. been 
my position since I expressed it publicly at 
the Canadian Bar Convention in Quebec City in 
1967. This way you specially entrench freedom 
of speech, assembly, the press, religious 
freedom, which Dr. Cory points out had to 
precede - freedom of conscience and religion 
had to come before you could have the liberal 


democratic state at all, and also something which 
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the federal people keep leaving out and under- 
playing - the right to vote. 

MR DECK * And .the right .to,election 
every five years, which many pveople think is 
fundamental. 

DEAN LEDERMAN: Yes, all these things. 

PROE.. .BRADY.: These, rights ,..of 
course, are in most cases already guaranteed in 
law. 

DEAN LEDERMAN: Yes.siin, ondinary 
statutes or in common law. 

PROF. CREIGHTON: Ldon tt wthink, it 
is necess*ry, however. 

DEAN LEDERMAN: This, is. the type of 
compromise which ----- 

PROF. CREIGHTON: It. doesn't really. 
I mean, this is a meaningless compromise. You 
are just affirming in another way what is 
presently the fact. 

PROM BAD Y. : It is an affirmation 
of your position which is expressed on the laws 
of your constitution. 

DEAN LEDERMAN: This is what my friend 
Arthur Lawer calls "the great context of the 
Bible" approach. 

DR. FORSEY: I think it may have 
rather more value than Professor Creighton 


states, but I suppose this is because I lived 
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in Quebec so long under the rule of Mr.Duplessis. 

PROF. CREIGHTON: Lt'sis ivotreoing to 
make any difference there anyway, whether it is 
entrenched -or“not's 

DR VeFORSEY : No, wait a minute - 
because you have still got your courts with 
judges appointed by the Government of Canada 
which is a point of some importance. 

I noticed in the extraordinarily 
misprinted article in the Canadian Forum of 
Peter Russell's, which I read rather hastily, 
he makes a point of this and suggests even that 
there is a certain invasion of provincial 
jurisdiction indirectly in this way, that you 
could have your Dominion judges pronouncing on 
the meaning of the guarantees. 

THE CHAIRMAN: LeGniaAk thenthing 
that impressed me about the point Rendell Dick 
has been speaking about and others, is that the 
political process is essentially a dynamic process 
compared with the civil service process in this 
sense that on any particular day in any partic- 
ular meeting the civil servant takes a given 
position, the present position, and that is as 
far as he is able to go, and as far as he should 
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begins, as it should, as politicians are being 
influenced by the views of others (as they 
should be); they are also being influenced by 
what they interpret to be mceving forces among 
their constituents. I think this is the thing 
we have seen at work over the last vear, for 
example seat the political level; we have seen it 
at work here in this province. 

So that I think the point Rendell 
Dick was making was that at this stage, by 
getting into these ministerial committees 
the accommodation of positions is bound to move 
more. Quitkiyr ineone direction or another, 1 
suppose, than it is at any further point in the 
civil service committees. We can only 
prepare the ground and not perhaps till it. 

DEAN LEDERMAN: There is one: further 
poLneyair or Chairman 5° ly would) like. tormake on 
the record as far as fundamental civi] rights are 
concerned, since we are speaking of them -- 
fundamental rights, I should say. \Civiny is 
used in a peculiar sense of rights of the 
citizens as used in that phrase. 

It is this, that our modern society 
is becoming so complex that there are some 
areas that are so fluid and have so many facets 
(Professor Fuller calls them polycentric) that 


they are not amenable to proper treatment by the 
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judicial process. 

You have to be in a position to 
experiment, to try this solution, to try that 
solution, and to change quickly if something is 
not working. 

I think the whole field of electronic 
surveillance and privacy is in this condition 
at the present moment. There is a whole new 
technology there that has sixty-five different 
implications, and there is something involved 
here that you cannot solve in court hearings. 

The Americans have just finished 
putting a very complex statute through Congress 
in which they include a standing technological 
commission which has to keep up with technolog- 
ical problems and the technological developments. 

You can manufacture these electronic 
listening devices in a back yard workshop, and 
ycu have got to start in to control this kind 
of thing. 

There comes a point at which the 
judges can be integrated and can be very useful, 
and indeed essential to what you are doing; 
but the point comes where you decide legislat- 
ively that you are going to to permit the police 
certain types of electronic surveillance in 
certain circumstances, provided they get a 


warrant from a judge. At that point the judce 
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can look at the criteria set out in the statute 
and say: "Yes, this looks suspicious enough and 
bad enough that in the public interest you 
should be able to do this. Her is your warrant. 
Report next week to us about what you find, and 
keep coming back every week" - something like 
that. 

But this is another factor of the 
situation. There are so many things which by 
their nature have this complexity that at a 
later point in the schemes for dealing with them, 
the judges come in and Lesnar eae, 
you are using - and you have to have them, you 
need them, but this is it: do you want them 
deciding issues of urban renewal under the guise 
of "no expropriation of property without adequate 
compensation"? What is adequate when you are 
changing the whole property system? 

DR. FORSEY: May I ask whether there 
was any indication of how the central government 
people felt about the kind of position that 
Saskatchewan appears to be taking up and that 
is contained, for example, in this first propo- 
sition we have before us here? Did they show 
some flexibility in the matter, or were they 
inclined to take an all-or-nothing position 
about their own draft charter? 


MR. DICK: My reaction was that at 


our meetings it was all-or-nothing. They 
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did not exhibit any interest. We made a 
verbal presentation very much along the lines of 
our submissions here, but we did not at that 
point want to put them in written form, and it 
did not get any sort of interest or whatever 
from the federal group. 

Then subsequent to that they intro- 
duced their propositionson fundamental rights 
which were not only a repudiation of what the 
other provinces like, what we had been discussing 
(there was no reflection of that), but went even 
further and sort of repudiated what had been said 
at the February 7th conference a year ago by 
Ontario. In other words, they went right back 
after the discussion to their original position 
of a completely entrenched Bill of Rights - and 
in fact going even further than it might, because 
it seemed that in their submission there were 
some of the things that were referred to in Mr. 
Trudeau's remarks of a year ago February but 
were not even included in the White Papner on 
the Charter of Human Rights. So-I had the 
impression, Eugene, that they had gone back and 
back and back. 

DR. FORSEY: Did they not show any 
awareness of some of the problems and difficulties 
that, for example, Professor Lederman has 
pointed out and the Professor from Saskatchewan 


(I forget his name) pointed out? 
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MR. STEVENSON: I would think the 
only place where the federal government has 
expressed some reservation about possible applica- 
tion is in the field of economic aids, and they 
have been annas careful to say that this is a 
subject which should perhaps be left out of an 
original charter, but I do not think there have 
been any other reservations about what they are 
seeking. 

MR. DICK: And they started on that 
premise in their White Paper. 

DEAN LEDERMAN: There is one very 
significant difference. This thing about 
property has got through to them. A year ago 
they simply quoted the Diefenbaker Bill of Rights 
and recommended special entrenchment, and that 
there should be full rights of enjoyment of 
property and no deprivation thereof except by due 
process of law, which means adequate compensation. 
They have separated the property clause from 
the rest of the due process clause, and they now 
say "No deprivation of property rights except 
according to law", and that is one heck of a 
difference. 

DR. FORSEY: Very big difference. 

DEAN LEDERMAN: So this point has 
gotten through. 

MRw DICKs I think the due process 


concept is something that frightens all lawyers 
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in its application in general terms in this type 
of Bill; that this’ 1ts:one of the, things: ‘that 

we are looking at, for instance, that we are going 
to have to avoid, 

PROF. BRADY: It is a simple lesson 
that Canadians might iearn from American exper- 
fence, isn't it? 

MR. DICK: Very graphically. 

PROF. CREIGHTON: Not if you want to 
import the whole American system into the 
Canadian, you don't believe that. 

DR. FORSEY: Well, is the question 
of entrenchment of language rights being con- 


sidered more or less separately, or is it in the 


same bag? 
MR. DICK: I think it is separately. 
THE CHAIRMAN: Pretty well. 
MR .DICK: We get the impression 
it is quite separate. The Official Languages Act 


and so on having been introduced, I think the 
federal government have split that from their 
Bil WwcottRights « 

MR. GREATHED: lt sls catishd>y partyof 
the Charter propositions. 

DEAN LEDERMAN: I think that was a 
tactical error they made a year ago, in putting 
the two things together. 

MR. STEVENSON: The federal government 


has said formally last month: 
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"Although the federal government 
"included language rights in its 
"nublication of the proposed Canadian 
"Charter of Human Rights, it is prepared 
"to consider other means to provide 
"such a guarantee." 
DR. FORSEY: Prepared to what? 
MR. STEVENSON: To consider other means 
to provide such a guarantee. 
PROF. CREIGHTON: in;fach BililrCc12ao0 
does that. 
DR. FORSEY: No, it doesn't. 
MR. STEVENSON: No, the other means 
might be amendment to 133, this kind of thing. 
DR. FORSEY: I am a little disappointed 
learned 
that apparently these/caveats they have heard, 
produced so little effect upon them. 
I am always inclined to take a middle 
position on this thing and say there is a case 
for entrenching certain things in all events, 
but you have to look at it terribly carefully 
and watch your drafting terribly carefully, to 
be very sure to know what it is you are doing. 
I should have thought that they 
would show some signs of taking notice when 
they get this kind of thing that you refer to 
from Professor Schmeser . I gather from you 
that they are like the deaf adder that stopped 


their ears, and this I find a little disappointing. 
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THE CHAIRMAN: Yes, on this. kind. of 
thing, I think one of the things that impressed 
me in the discussion with the officials was that 
many, many of these practical points which were 
raised certainly fell on deaf ears. & think 
it is fair to say one is left with the impression 
that this was one subject which, as far as the 
federal officials were concerned, was not really 
debatable. I don't know whether this is because 
they were themselves deeply committed to it, or 
whether it is a reflection that the Prime Minister 
of Canada regards this matter (as we know he does) 
with a very serious and determined view, 

I felt; for example,.in.watching the 
February conference, watching his face, that 
one could see, I thought,visible signs of 
disappointment when the subject came up and the 
questioning began. I thought that to be a 
very profound sense. 5o, Ly think. it-is-a.pretty 
absolute doctrine as far as they are concerned. 

DR. FORSEY: Among the Dominion 
people there, did you have any people from the 
Department of Justice or any lawyers of any 
standing or competence, or were you depending 
on Privy Council Office: people? 

THE CHAIRMAN: Are you suggesting 
they are mutually exclusive? 

DR. FORSEY: Well,..no,,..but . think 


this is a case where we want to have some very 
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good technical legal advice. I don't know who 
all are in the Privy Council Office, but I wonder 
Whether they would necessarily be people with the 
specialised legal knowledge. | I know something 
about some of these constitutional provisions, but 
in a thing like this I would not dare open my mouth 
except to say: "Listen very carefully to the 
good constitutional lawyers. 

THE CHAIRMAN: Well, they have been 
advised on this. Now, I don't know how far these 
advisers are into the machinery of things, but 
presumably they are being advised by those present, 
John Baetz, Goldenberg, Strayer. 

MR. GREATHED: And Maxwell. 

THE CHAIRMAN: Maxwell, of course. 

MR. DICK: Trve°rs “the “runny parv, 
because when you mention the Privy Council Office 
and the Department of Justice, the Department 
of Justice had nothing to do with the Charter 
of Human Freedoms concept. That has come up 
entirely through channels outside the Department 
of Justice. 

PROF. @REIGHTON: When was Mr. Golden- 
berg ever recognized as a great constitutional 
lawyer by any government? 

MR "DICK: You should get Max Cohen 
going on that particular point. He was brought 
in as a special consultant on the constitution 


by the Prime Minister of Canada. John Baetz 
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in the same way is in that category of special 
counsel. 

Professor Strayer, I think, has done all 
the drafting of the Charter of Human Freedoms. 

I think he did the proposition, and I think he 
is producing all the background material and the 
basis for, this: approach. 

I get the distinct impression (and this 
is pure Rendell Dick), but I am convinced in my 
own mind that the Prime Minister of Canada is a 
republican at heart and that his concept is 
republican; that his Bill of Rights in its entire 
form as presented is one of the things closest 
to his heart, and he is not permitting his 
officials to make any change or abdication from 
what he originally proposed but is going to ride 
it as long as he can on that basis. 

I think it is reflected in the propo- 
sition on the Senate, and I said that before, 
that when ers proposition for the reform of 
our Senate to a six-year term with the power of 
advice and consent for agencies, ambassadors, 
judges of the supreme court, etc.; so many little 
things, like the lack of the mention of the 
Throne and the Crown in the ' Throne Speech and 
so on: it is just my personal feeling , as the 
civil servants in this area know, I have a "thing" 
about this creeping reputlicanism and I think 


that Pierre Trudeau is riding the Bill of Rights 
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in this form right down as far as he can go, in 
the hope he will get as much as possible. 

PROF. CREIGHTON: You confirm my deepest 
suspicion. I know that is exactly what he is 
after. 

DEAN LEDERMAN: Let me throw: another 
thing: in’ at this point. Constantly in federal 
documents -- and I am a federalist at heart, as I 
think everyone knows, in that I am in favour of 
a strong central government -- again and again in 
this document and in the one a year ago (and I 
am looking at the one issuedthis time) you get 
the proposition that the rights of people must 
come before the rights of government. TAISs-7S 
a false dichotomy. In the modern world the 
rights of people are effectuated through the 
operations of government. If we do have a 
liberal, democratic state, this is a false 
dichotomy. 

PHOR. BRADY: “This ts 18th century. 

FROM... FORS It is the American concept; 
it is 18th century. 

The example of Rendell's point is well 
taken. The major examples in his charter last 
year were all from the American context, all the 


illustrations. 


MR. DICK: Even near the tainted evidence, 


he didnt mention that in his Charter; he 


ni .og nso cc 8 IST 2s 


; 
is 


awob tight wyvot aid ; 


7 ,sidlazeou se dom e8 t9— [ity so eget ene 
 FeedsenH okie’ wort :MOTHODSAD sIORF 
ak ect Sedw yivosxe al sand word T .dtoLotqeaue “x 
“tosts 
TSASOns i WOT! Y VAMMGCR WAR ; 
BisHst al Bi oy aie IG mk aoidd 
¢ PISO ait i bas -- sdnemvoob 
‘THOVRS ,ewean smoyisvs taidt 
pms -St3ne9 gaOTIe & 
; 
mm o remuoob BEd 
J ory PHOOL mp | 
bi : ofttsogotq edz 
- Sioted emoo 
Mokb gelsTt Bs 
lqosq to eidgts 
enoitaxego 
A omeab , Lavedrti 
. wmotodath 
HOAG 
} . FOR 
= i 
yiudneo ABE abuse 
fisw 2f olor sat 
tepl: % sf ad ston sat eles ‘ 
. Silty Its ¢ otraad. sid moth £68 ssl A oka 
- snohseatauhEe Pry 
~eonebive betnitsi sd¢ teen neva ra 


eri trec5Rd). ath a 


AOL. AM” 


1 detd netsegm: J ab 


7 


x 


35. 


mentioned it in his comments when he was dealing 
with it as Minister of Justice. His orientation 
is all the American way, the American Bill of 
Rights and the effect: that it has had upon civil 
rights in the United States. 

DE. VORSHY: On the other hand, I must 
confess that every little while I read something 
by some common law lawyer (I think I have said 
this before here), some of the dissertations by 
some of these people at the Law Teachers Con- 
Ference last June - notably one by some Alberta 
professor whose name escapes me; and I was 
frightened by their complacency, the smug assump- 
tion that all is,for the best and the best of all 
possible common law worlds. It worries me a 
IEE Le. LG « I think it is necessary to show a 
certain degree of open-mindedness on both ends of 
this thing, and I am a little disappointed to 
find that the central government people are not 
apparently doing their share. 

It looks to me,as if ,some.of _the 
provincial people have been saying: "All right, 
perhaps there is a case for a certain degree of 
entrenchment of certain things". I would hope 
that would be met by a tendency on the other 
side to say: "Well, possibly there is not quite 
such a strong case for some of these other 
things that have been talked about. Perhaps 


there are hidden dangers which we are indebted 
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DEAN LEDERMAN: I think there is a 
tactical aspect to it too. Some of the Prime 
Minister*s advisers (no names, no pack drill) 
who do not believe in this much rigid entrenchment, 
they would rather keep the top going on that and 
insist that it has to be talked about before 
the distributign of powers, because it is the 
last thing that we have to talk about, distribution 
of powers, and the longer they can put it off 
the’ better’ they*ike it. I have a certain 
amount of sympathy for that, I must say. 

THE CHAIRMAN: It is a dangerous kind 
of fencing though, isn't it? 

DEAN LEDERMAN: TOS Db is a Out 
dangerous. 

Drs £ORSEY: The folls may be tipped 
with poison. 

THE CHAIRMAN: I have been given the 
impression that wh en the Charter first emerged 
over a year ago (and at that time the Prime 
Minister was Minister of Justice) I was given the 
impression that he had substantially written the 
document himself (an unusual practice for politi- 
cians, admittedly); but this is something which 
was almost a culmination of his own personal 
feelings and life experience. i think you 
have confirmed that, Eugene. 


DR. FORSEY: I would suspect the same 
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thing. It sounded very much like Pierre. 

MR. DICK: I am sure some of you 
have read before I ran across it, the little 
pocket book that came out, that compilation of Mr. 
Trodeau’s "things. I wish Mr. Wishart in 
speaking in the Legislature on the constitutional 
debate had used it. I wanted him to read Pierre 
Trudeau 's speech as his own, because in some of 
his remarks that he has made he went exactly the 
way that Mr. Wishart has gone twice now, in getting 
up and saying: "Just before we leap off this 
bridge, let us look where we are going". 

Mr. Trudeau in several of his articles 
has reviewed the problems inherent in it, the 
things you must look at, the differences that this 
is leading to. With a few word changes, it 
could have been just like material which was 
prepared for Mr. Robarts and Mr. Wishart in this 
area. As a tactical thing, I would have just 
loved to have him read it, let the Opposition 
attack him, then produce the book and say: "Well, 
buster, you read it. That is what your leader 
has been saying for years." But’ Mr. Wishart is 
an honest man, and he won't play it in that way. 

THE CHAIRMAN: Unlike his adviser! 
(Laughter) 

MR. STEVENSON: We found Mr. Robarts 
was honest too, because we had much the same 


discussion about the limitation of spending power. 


aivoket wr ‘dower yx yb 


yoy: le Soe Stve we T | anora 


sigsif sdd 71 aaotes gaat TF stated 4 


4 to nobteliamos def? , die smso dedd ne tevioog 
nt esriet wu detw I »“agmbea” eet 
fenobsudtsenao alt. ao situt)eletasd od mt gaisiseqe mess 
gtxstT ‘deen oF mirth betaew I -t2 Deen bed 9tS085 — 
to smop al sessed .awo etd bl Hosaqse a' ussbunt ) = 7 . a 
sddi yvigsarxs gvisaw sf sibsm esd 6d. ded? exaemey ain ac 4 

2 7 _ 

anigionm of ,won sot noy @¢54 IenelW .am Jedd yaw os oo 
eide to. .¢ ow vioied geul” :anivse bas au ~) 
."arlog ots ow. etsiw Hoel em ged . 9gbiad - a 

asloisis aid io, [erevse t pasbaetl. am). an 
1) oe t neta: if anuef{dov@ sai? bhawelvenr saert 

stivdv tJsdd esons7st4 fo «fh 2OOL denm Noy egnina a . 
ft eBS9NC05 Siow + 5 OstwW -oF gatisel ar . ’ + 

ew dobin i sitetem eNil gant weed eved bivoo 

at d¢atetW .aM oan esaedom ait sol betsqetq le 

feut sven Blu -aourds Lsottoee & ea «5s 

| ot eae 

noltizeoqqG osf2 cel .3) bees mid Sued od Bevel 

ef Lew’ ‘yee Dos toed sid -sosbotq psht omba Aostts 


fsbpet tuo vad ees eee Ji BSot wou .wedeud 


-YSw cdatit al ct yaeig Jnow 3d bos 1am 

 te2tvis. ain ev ifan MAME LAD es . 

eviadon <M briso% ey a | 
ha " “ 

‘mse sd? Boe ca bad ay ran [ole 


anette 


30. 


THE CHAIRMAN: It would be lovely, I 
think, to have him quote long passages in his 


opening speech and note thew author. 


PROF. CREIGHTON: From ---- 
THE CHAIRMAN: Mr. Trudeau's book. 
MRY®PERRY ; ‘There is the possibility 


of some other politician doing the same thing to 
him. 

DEAN LEDERMAN: LHere Was van -artitle an 
the McGill Law Journal about five years ago by 
Pierre Trudeau, in which he definitely says that 
economic and social rights should have priority. 

«I will have it photo-printed and send it to you. 
It just shows that professors need a statute of 
limitations on what they say. 

MRVepICKS They léarnta-lot “over *the*years. 

Does this Committee have any feelings on 
this sort of general proposition that is inherent 
in some of ours, that there is a reason for looking 
at a Bill of Rights or entrermched Bill of Rights in 
this well defined and rather limited area? 

PROFS rFOxkKs You mean you are asking for 
our reaction? 

MR. DICK: Yest 

PROF. CREIGHTON: I have already said 
I was opposed. 

PROF. FOX: I was very impressed by Mr} 
Wishart's speech at the conference. I thought | 


it marked quite a notable change from the Ontario 
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Government's position a year ago. I was very 
favourably impressed, and I thought it was an 
excellent presentation. The way he broke it 
down, explained what was being done by other 
agencies like the Human Rights Commission, I 
thought it was a very persuasive argument. Ly 
you ask for a personal opinion, I thought it was 
very £000 = just™about right. It was a compromise, 
a very: sensible one. 

DR... PORSE Ys About this proposition which 
we have here, this first one is quite reasonable. 

I don't know that I would want to be held to 

every word of it. I understandit is being put 
forward as a proposition, and it is possible you 
might be persuaded to add something to it or take 
something away from it as the result of discussion. 
to my mind this is what discussion is for, and it 
is why I am disappointed the central government 
people are being -stiff, from what you say. 

DEAN LEDERMAN: I think they put every 
proposition through Cabinet and the officials go 
bound by the propositions, don't they? That is 
what is happening. 

THE CHAIRMAN: Do you nurse any fears 
about these creeping practices, Eugene? 

DR. FORSHEE? : I don't worry too much 
about these abstract ideas. I want to know 
whether there is g solid reason for pvnutting in this 


kind of thing. 
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If somebody says to me: "You have got 
that in the American constitution" I am not 
prepared to say that that necessarily condemns 
I te. Just as for years I have had people saying 
£0, Mec That.ds veryudeft's orm "Thateds,venyynigcht" . 


I am not. terribly, interested, of course, so, long 


as it is sensible. Then I am prepared to vote 
COSA A Then they say: "Surely you know the 
Communists say that too". I cannot help that. 


Communists, presumably, sometimes take baths, but 

I am not going to stop taking baths because the 
Communists take baths. Or somebody says: "You 
are a Protestant, and the Pope says that", to which 
I will say: "I am delighted to find the Pope 
agreeing with me. i Stdldwthinke i trast sensible". 
I am not prepared to say I will accept everything 
the Pope says, but certainly I am not worried 

about an abstract thing, if you went all down the 
line and combined it with other things. 

I think the Senate stuff is just awful, 
whether it is from the American constitution or 
1.154 n0bati at Aeastidln.awftud ,.dtrdeyubed. 

DEAN LEDERMAN: It iseverything bad in the 
American constitution, nothing good. 

THE CHAIRMAN: What do others on the 
Committee feel? Are there other strong views one 
way or the other. 

PROF. BRADY: I think the Ontario 


position tha Mr. Wishart expressed in February is 
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a very sensible one. I think entrenching these 
political rights was inherent in our constitution 
anyway, but it not only does not do any harm, 
but may do some good, to have them expressed 
and entrenched. There is no -movement beyond 
politicdl rights, and I think that is wise 

because I think anything like the entrenchment of 
social, economic rights involves really a redis- 
tribution of power, could ultimately. You 
do not know what effects it would have actually 
at any moment upon the distribution of powers. 
If we are concerned with the federal system, I 
think it is. imperative for us not to have this’. 

In any case, the argument of Mr. Wishart, 
I think, is absolutely unanswerable, that when 
you are dealing with any rights in this area, 
it is far more effective to get them protected 
in statutes with administrative mechanisms that 
will appropriately and effectively enforce them. 
To do otherwise is just spending paver and 
perhaps creating a great deal of trouble in 
administration and law-making in future. 

T think. 26 28 an excellent positian 
for ONtario to take, and it is consonant with 
what I would imagine to be Mr. Robarts' general 
attitude towards the constitution. 

DR. FORSEY: One thing in this pron- 


osition here that would need, I think, a certain 
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amount of careful drafting, is the freedom of 
association; © becauseyou could get it, put. din 
such form that you would run headlong into a 
terrible hullabaloo with the whole trade union 
movement. Perhaps this is what vou do want 
to rumGirito jucerhaps at ris, necessary. 

PROF. CREIGHTON: I am doubtful about 
that. 

DR So eFORSEY : But do it knowing what 
you are doing. Don't walk into the hornets' 
nesvarhinkimeertlisejust a nice little bit of 
paper hanging from the roof. 

I looked, for example, at Judge 
O'Hearn's “Peace, Order and Good Government" 
and some of the abstract rights he put down 
under the heading of the right to work and freedom 
of association and what not, were wide open to 
the wildest kinds of difficulties. You just have 
to watch. If it is neeessary to do something 
that will run headlong into trouble there, all 
right, but make sure you know what you are doing. 

PROF. CONWAY: I do not, quite follow, 
Dr AIRor sey J How would that affect trade unions? 

DR FORSEY: Youl see y there: als, such 
a thing as a union having exclusive bargaining 
rights, and the other union coming along -- 
the whole business in Quebec of the C.N.T.U. 


people and the C.N.C. people. There are all 


ao tw 
J Cote ” 
ab 


et 


90 ee arn per nt _anktenb f 


. v 
St dua dt gen biveo soy sale 


¥ & 


& otmt anolbsed nia Sioow uoy, Sand wt 


“= 


flolrdt Ssbeit siodw odd ddiw ootaaad ted otdtanes 
JAW ob wes tert al @fad aqeit st . tremevom 
-vVingseoon et nb: Sqedtsg iotnt nut of : 

tuods .uttduweb ms J : WOTROT ARS » LORG « | | ot. — 


-tad? 7 


' 
i 


i+ 
oD 
_ 
3 
= 
ye 
5 
| 


oh tHe :YS2Hh09 . AG ti 
ejenron sans ott afew t' sod -mirtob sts MOY on 


to Zfd sitits sotm & tewk ef Ff smiiinids Fesa 
ie 


boot sig mot? gadyasd t9qsq a 
ve | - 7 

Ssubul, 36 ,eloters 612 , bsiedl TF 7 ow 
} id P : wi 7 


'IetannTsved booed bis tSsbhyO  ~soget” Se atheHio , _ 
twob Juq sd addwit toetteds afd Wo smoe bas’ a 


mobeay? BAS xo, 3 Udrigie ent to sabeased ena "Te brtu 2 a 
5 7 : 7 


Sco 25fw stew _.de tsiw bata aofegefsoeeaese to 
yec tact voy O98 To Ith Yo sbi se eobLiw git Aun 


uningernoe of < u Viseegoot;n at 32 Ti hae og ion : 


. 
é ¢ 


{fie . stents salduort ott =“aoLbeed rae iitw tact 

| ae 

-arntob sts voy dedw wom voy sxue @aiee gud digit 
, ey rates 6 


»wOlLe?l situn Jor ob: I : YAWMOD’ .4OR® 


Sanothy sbeit tostie sedd bigow wow .yeetot 


Howe et sted? ,sse “Woy _ ae ie yt 


5 notnisasisd svteuloxe nabved sto.tins © 
iesy 


-- goofs arkmes anh er i a 
“vs yaar 


UT. UD. 4H9 to Se He 
Ly ai: 
fen $18 sTerT . Sige eer 


ae oa i 


Tt} 


ao 


kinds of things. There will be in Quebec at 
an argument 

least/about pluralistic syndicalism and 
pluralistic trade unionism. It just needs very 
carefully looking into. 

DEAN LEDERMAN: I would not mind if 
the suggestion were that, of course, you have 
a short, succinct general statement - "great 
text of the Bible" sort of thing of what these 
rights are; but then you must also indicate, 
as Mr. Wishart made clear, that none of these 
rights are unlimited, and you have to indicate 
that in general terms. 

I think also you have to do a third 
thing: you have to say explicitly that there 
is a legislative power in the appronvriate Parlia- 
ment under the distribution of powers, to enact 
implementing, supporting legislation; and it 
13 nov JUSC A matter of that proposition and 
what the Courts do. 

1 think those two things have to 
follow, and I would be inclined to go further 
and write a presumption that the legislative 
judgment about what protects and supports, that 
there is a presumption in favour of its validity, 
and that the Courts should only strike a balance 
between the two. But those are purely drafting 
suggestions 
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complicated and difficult task as well. Every- 
thing you said just reinforces my opinion that 
it is not necessary at all. 

DEAN LEDERMAN: LOUrGOULd Gt Gis. 11 
three or four pages. 

PROF. CREIGHTON: Well, three or four 
pages is rather unnecessary. 

DEAN LEDERMAN: For these four or five 
things. 

THE CHAIRMAN: Looking back at that 
conference in general, do the members of the 
Committee feel that things moved forward, 
stayed still, moved backwards, generallvspeaking, 
to the extent that vou observed the conference 
and its outcome? 

PROP. On: 1 Wave’ One ching. an, 

I would be ‘interested in trying:’on the members 
to see whether or not they agree with me. 

My appreciation of the western position 
was this, and I was quite’ struck by this: that 
in the intervening year between the two conferences 
they had really advanced their examination of 
their thinking about the constitution considerably. 
I don't know how much research they had done, 
but had certainly begun to think seriously ahout 
these things. 

In some notable instances, they had 


advanced their thinking considerably about linguistic 
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rignes, ror instance, There was a marked 
change there, and they were quite concerned to 
explain what they were doing in their schools 
and so on for French-speaking Canadians. 

At the same time there was a curious, 
increasing emphasis also on their own identity 
as westerners and their distinctiveness, and 
almost (I hesitate to use the word) an element 
of separatism. 

I was struck by that in the emphasis 
in the speech by the Premier of Alberta, for 
instance. It was a clever piece, the way 
he began by saying "Yes, French-speaking 
Canadians have had grievances" and so on -- 
which was, after all, a marked difference from 
the point of view Mr. Manning had taken. Then 
he turned this around very neatly and said: 

"But we have our grievances" and he put himself 
in the position of the French-speaking Canadians 
on the basis of economic grievances. I was 
quite struck by that presentation. 

I thought there was also an element 
of that in the &.C. position, in that Mr. Bennett's 
brief -- I won't say it was the best brief he 
ever presented, but it is the only brief I have 
ever seen that he presented. 

THE CHAIRMAN: Jolly green giant! 

PROF. FOX: Things were spelled out, 


but also his line had hardened a bit on his own 
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demands. I don't know whether that is the 
appreciation other people make. 

MR. PERRY; I had just the opposite 
feeling. I thought Bennett had made some 
(for him) very incredible concessions. 

THE CHAIRMAN: In what respect? 

Mie RERRY« Well, simply being in a 
rather reasonable frame of mind for once. He 
is usually clowning about everything. Several 
times it seemed to me that not in a very specific 
way but emotionally he was supporting the 
federal position. 

DEAN LEDERMAN: I agree with Harvey 
about that. 

ME. pbERRY: At least, supporting a 
unity of view rather than a fragmented view, 
which is quite astonishing for Bennett. 

PROF. CONWAY: I agree with Paul, 

Mr. Chairman, and I cite Bruce Hutchison's 
editorial in the Vancouver Sun in support of that. 
He is certainly a very respected student of 
Canadian affairs, and his reaction was that 

the main impression he got from the conference 
was regionalism, and that the conference to him 
seemed to be about Ontario and Quebec mainly. 
from, their point of view. Those of you who 
read that editorial remember that he warned the 


east that there is going to be a reaction in the 
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west because of this. To me this was clear 
all through the conference. 

MRY.OPERBY: The western position is 
emerging as quite a distinctive one. a 
suspect that wet wheat and a few other disagreeable 
things have something to do with it. 

THE CHAIRMAN: I wonder if both of 
these extreme positions are not in a sense true. 

I felt at once that the western premiers in 

part were anxious to demonstrate that they were 

not alien to all of the ideas that were being 
discussed, but at the same time were pointing out 
how very difficult it was to be fully sympathetic 
for the very reason of the feelings that they felt 
are building up behind them among the people of 

the west. It seems to be becoming a very profound 
thing. 

As you say, Paul, many times my thoughts 
went back to all my readings about western 
political splinter parties and this and that, 

All the earlier feelingswhich one felt - general 
affluence and transcontinentalism of the twenty- 
four years since. the war have begun to shake 
down a Bit. 

The feeling I took out of it was that 
it is true that Bennett in part, and I think 
Stewart from Saskatchewan in particular, were 


seeking to make accommodations with the national 
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purpose, but at the same time warning how very 
difficult it was to do that because of the 
political situation emergent in the west. 

DEAN LEDERMAN; Basically that is 
what Mr. Manning did, both at the Confederation 
of Tomorrow Conference and the federal conference 
a year ago. He warned about the methodology 
on linguistic rights and so on, and nobody in 
Ottawa listened. Now Mr. Manning is gone, but 
these factors are coming through anyway, and he was 
interpreting them correctly. 

PROF. CONWAY: It was stated in the 
Globe°and Mail recently that one of the western 
provinces had made a feasibility study of 
separatism. Do you know if that is true and, if 
so, what province was suspected? 

THE CHAIRMAN: I don't know the answer 
to any of those questions. Do you know, Don? 
Have you heard any rumblings? 

MR. STEVENSON: No, just that supposedly 
there is an association for western Canadian 
separatism, I think started up in Edmonton. 

THE CHAIRMAN: Calgary, wasn't it? 

MR. STEVENSON: Or Calgary. 

FATHER MATTE: There is a group in 
Vaneouver still, isn't there? 

MR. STEVENSON: Yes, but I have not 
seen any evidence that it has very much research 


behind it. 
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FATHER MATTE: Nowe 4c0On' tt toink, aq. 

PROF. CONWAY: Did you see this in 
the Globe & Mail? 

MR. STEVENSON: Gf. Senge oma rh cb gh a Mao a Be 

MR. PERRY: The degree of progress 
towards integration here is that twenty-five years 
ago each province used tobe separatist in its 
views. Now at least we have this consolidated 
to regional views about separatism. I think. the 
next step is that everybody has the same view. 

PROP. ORS Is that right actually? 

MR. PERRY: Oh, heavens, yes. 

THE CHAIRMAN: Twenty-five years ago? 

MR. PERRY: ue Se 

THE CHAIRMAN: You feel provinelal 
views were more strongly provincial then? 

MR. PERRY: Quite definitely. You got 
very little common view avout Western Canada 
excep: on a thing Jike the tariff, which is a. sacred 
trust. 

PROF. BRADY : L think, [nis discussion 
emphasizes the old Canadian problem, and it seems 
to me as long as I can remember it has been. a 
problem. You get separatist sentiments expressed 
in the west, sometimes in the east. 

MR. DICK: We get them expressed in 
Northern Ontario. 

MR. PERRY: It would be a very dull 


place. 


-68b I vatas I yee’ 


eerin0 Id To ssuygsb sAT 1 YRAG pais ey 


aan ivuee 


eyTsay ovileyinaws tedtt 8b aver notteunsdnt anaes: 


= 
i a 

7 

, 


art sek taidercsqes od od Bees, saath; does ogs 
Nstshtfoemos etdt eved ow teBal ts wok 1 ing 


ae 
sig antag 7 mettrisqee tuods awaty {snotge1 oF - 
‘ines oy 7 


-Walv Smke Sdt pad ybodytave’ gad? af aqste vxoen 8 ey, 
i 4 i) ‘ ba ve 


‘yifsstos tigiy teat eT :XOW . WORF 


. ; a ; 
-69¥ ,ensveod . do : YARRA AM z 
TORB Bys9Y eVvPi-vdtnewt? > MAMATAHRD GHP 1S tee 


tOrY :YAWSI . AM Sh". ae 
Lsehonivordg Iss? ; Ox AAMAT AMD aH? 4 
nant Istomtvene Vintorte som ‘St9w ewstv 


vy re i er ‘ “~. i w 
Jos Woy “ViiStiNbts&h sls Yanag AM 7 
i _ j 


JOCS wely dommes eLoetkt etsy vi 


—— ’ ry <t <n os ¥.F oh 
BOBNe) TrsgeswW 3 


-Titws?d sid etl yotdd 8 mo tqeoxe al 
steutd - See 

MOceaveskh ebdd. Actds T  YOARE Peastis sake : 
rr. a 

oe tt bar .meidory bared 66 outs bes tendane 


(oe tenn : 

oe ge ol ial ~> , : f | 

& feed esd Jt redmsinet “ao F @6 Bool ge 9m ot «| 
os 7 © — , 7 

beeeeidqxs etnhoertinse Jefistsqee %9n poy 

-J285 ofF mt bomtSomor adits 


nt boneetaxs mony ton SW Hora AM mr 


i 
7 ia 


a 


ay 


DEAN LEDERMAN: At the Diamond Jubilee 
of Confederation, public buildings in Halifax were 
draped in black. 

MR. PERRY: During the twenties they 
had mob riots in Halifax because they were so strongly 
separatist. 

DR... FORSEY : The Liberal candidate in 
Picton County in the general election of 1936 
accepted the Liberal nomination only on condition 
that he was allowed to advocate secession for 
Nova Scotia. He always flew the Nova Scotia 
flag at half-mast on Dominion Day, and pulled down 
his blinds and put crepe on his door. 

Mi FERRY : A Canadian characteristic 
of doing something unconditionally pretending 
to be doing something else! 

BROr s OX: ene te. curious: tha 
you get an appreciation of, say, problems in other 
regions? People recognize the force of the 
argument of economic disparities and the force 
of argument for special considerations for French- 
speaking Canadians and so on; and yet at the same 
time there is this accentuation of regionalism. 

It would seem to me that one would think that the 
two might logically work together to modify 
regionalism. Instead, both seem to be accen- 
tuated. 

MR. PERRY: I don't know what westerners 


have as a long-range objective. I would think 
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BRS iftheir view*is” of Joining up with “the 
United States, for example, that it would not be 
more than a year until they were directing the same 
sort of complaints against the large eastern 
interests in the United States. We are not alone 
in having separatism, this regional sort of view. 

DEAN LEDERMAN: There is a higher 
intensity to all these things. 

PROF. FOX: Yes, there is. 

DEAN LEDERMAN : But the fundamental 
factors are still there, and just what the higher 
intensity is going to do is hard to see. 

What the mass media of communication 
are doing with this, I think unless our mass media 
of communication become more sophisticated 
this initself is one of the greatest dangers to 
confederation. 

MR. GREATHED: By "higher intensity" 
do you mean as a result of the constitutional 
review? Do you mean that that is a factor? 

DEAN LEDERMAN: No, I mean in a 
Marshall McLuhan sense, I suppose - the global 
village; that we all know a lot more about one 
another in different parts of the country and we 
know it right away. 

Pheer, POR. It seems to destroy the 
hypothesis that an increase in education will reduce 


animosity amongst people. If anything, it 
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accentuates the degree to which one will stick to 
his own position and insist on his own rights. 

PROF. CREIGHTON: You get to know and 
hate each other. (Laughter) 

PROF. FOX: I find it a, little disturb-— 
ing really. 

MR. PERRY: Not adopting that getting 
to know one another we will automatically love one 
another. 

THE CHAIRMAN: Not. releasing the finer 
motives and instincts. 

PROF, LOX: Intellectual comprehension 
does not reduce your own desires and your own 
opinion. 

DEAN LEDERMAN: On the other hand, 
getting to know can have the beneficial effect. 
This is a far more tolerant country than it was 
thirty years ago. 

THE CHAIRMAN: I would think so. 

DEAN LEDERMAN: In all its parts. 

PROF. MEISEL: Lithink Tois le one of 
the virtues of this conferednce. Before the 
conference’ opened I was afraid it was really going 
to be a disaster. I thought in the end that 
one of the things that the conference did was to 
present points of view which are clearly 
genuinely held by responsible people in various 
regions, in a way that did not arouse a total 


revulsion in the other regions. As a process of 
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informing Canada of what it is like, I think it 
was a very useful conference. 

MR. PERRY: This was my own impression. 
The reasonableness of the tone of all the dis- 
cussion was what impressed me. Beanie were 
saying rather harsh things, but there was no sharp 
reaction to them; they were quite often saying 
it with a smile on their faces. 

PROF. MEISEL: Better they become 
articulated so that the others have to listen, 
whether they like it or not. They are offsetting -- 

THE CHAIRMAN: I don't think any 
irresponsible men become premiers of provinces or 
prime ministers of this country. I think this 
is what happens when they get together in a room, 
and that it is bound to happen, that they are 
being sensible and reasonable. 

DEAN LEDERMAN: I think it was a "Yes, 
but ..." conference instead of a "No, unless ..." 
conference, and that is a much better atmosphere. 
There 18) a bag plus out..of this conference, but 
it is intangible. 

MR. STEVENSON: I wondered if some of 
the members shared the feeling that evidently the 
Quebec people are increasingly having,that is, that 
because the conference very obviously shied away 
from any substantive discussion of the distribution 


of powers at this point, even though the mechanism 
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was established by later discussion, that there 

is a feeling in Quebec that the rest of the country 
which 

is really procrastinating on this issue,/is leading 

them into the feeling: “We had better put a time 

Limit on 2G, aeyear wor tworyearsyyocnis kind of 

thing. 

I had a feeling from some of the 
Quebeckers that they came out of it a little more 
pessimistic than they had gone in, perhaps because 
they had put their hopes too high. 

DRVEPORSEYS I think this is a very 
cheerful note to have struck; because the kind 
of thing that they want done in the way of re- 
distribution of powers generally seems to be, to 
say the least of it, mischievous; that if they 
are feeling disappointed about the progress that has 
been made in their direction, it is all to the 
good. I am delighted to hear this. The less 
satisfied Mr. Claude Morin, for example, the less 
happy he feels about the outcome of this conference, 
the better I shall be pleased - or any other con- 
ference, I might add. 

PROF. CONWAY: Of course, someone as 
reasonable as Claude Ryan was disappointed in the 
outcome of the conference. 

DRewWFORSEY: I take leave to doubt 
whether Claude Ryan deserves that adjective. 

He was once a fiirly reasonable man, I thought, 


but he seems to have become more and more infected 
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by the psychological epidemic which is waging in 
certain quarters of Quebec. I think he has 
become less and less reasonable, and I think he 
has shown himself more and more frightened. 

THE CHAIRMAN: Howevey,whether the 
spokesmen of Quebec are right or wrong, I think 
there is a point that the representatives of the 
other provinces may be tempted to measure the 
success of the process by saying: "Well, it is 
awfully nice we are still talking to one another"; 
whereas I think the representatives of Quebec 
are seeking evidence of specific decisions, settle- 
ments and what have you, whether they are right 
or wrong. 

HO an that sense it 1s a polltical proab- 
lem for Canada, presumably,as to how they are 
going to react and how they are going to move. 

DR. FORSEY: It is a problem undoubtedly. 
If they are disappointed in the speed with which 
thiesthine Ls .vakine place, part-.of it is their 
own fault, because they whooped it up for a com- 
pletely new constitution. If they had started by 
saying "We want certain specific changes. Come 
along and discuss these", they would be in a much 
stronger tactical position to complain of the 
slowness of the progress. If they want the 
whole thing "complet" as it were, then you can't 
very well say: "Why don't you get down to 


immediate issues and brass tacks and snecific 
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changes "No, we want this thing taken in 

the largest possible sense, embracing mankind from 
China to Peru and off into the stratosphere". 

You can't expect all that to be done overnight. 

DEAN LEDERMAN: I think this Quebec 
Government, this group of civil servants and any 
representatives of Quebec at the present time, 
are in a distressful situation, Eugene. 

Is it not true that the situation in 
the Province of Quebec, both politically and econ- 
omically, has deteriorated in the last year or 
two% This puts on a great deal morepressure - 
the prospect of too much unemployment and the 
spread of outright separatist sentiment among 
critical elements of the population. 

Wouldilabe rightutou-thinkathateadz 
these things are at a more serious level than they 
were a year ago? 

MR...: PERRY: They are accentuated by an 
extremely serious financial position of the prov- 
incial government. They are about at the end of 
everything; their taxing power is just about 
exhausted, their borrowing power is very nearly 
exhausted. People who know their situation well 
are quite seriously concerned. 

DR. FORSEY: This again is partly 
their own fault. If you yell enough, you scare 
investors away in the climate of uncertainty and 


that kind of thing. They have dug a pit for 
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themselves and now they are falling into it. 

PROF. CONWAY: But they need help. 

PROF. MEISEL: Certainly I think Mr. 
Lederman is quite right. I think politically 
the situation has worsened as much as it has econ- 
omically in many respects: both in terms that there 
now is a much more promising (in its own terms) 
political organization that has this power of 
separatism; and it also appears that the kinds 
of ideas that independist groups are espousing 
are being adopted by not only students and young 
people but there seems to be a rise of that kind of 
sentiment among middle-aged people, 

The reports from the Estates General are 
very interesting in this respect - not that I think 
the Estates General represent all of Quebec opinion 
by any means; but it was the middle-aged people 
who were just as much involved in extreme and very 
parochial solutions, as the young people used to be. 

I think there is a general spreading of 
this kind of sentiment, which certainly any Premier 
of Quebec has to take into account when he goes 
to Ottawa to negotiate. 

PROF. BRADY: I think the dissatisfaction 
on the part of some of the French-Canadian officials 
comes out of the factors that have just been 
mentioned by various people; but, of course, it also 


comes out of the simple fact that the conference 
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did not come to some of the "gut" questinns of 
confederation to-day. 

There was no particular response on the 
federal government's part, except to provide - 
and perhaps there could not be any other response - 
a procedural apparatus for examining and treating 
these "gut" questions. 

In other words, we also have to agree 
that the distribution of powers is a crucial 
matter, including, of course, the financial powers, 
and the sooner we get to them the better. 

Well, we shall get to them; we are 
going to get to them, I think, now through this 
procedural scheme that came out at the conference. 
One up-shot, surely, of the conference was not 
anything in the substantive way but simply 
procedural. It provided for how the really 
crucial problems of confederation are going to be 
tackled by a series of committees. 

There is no reason to be dissatisfied 
with the conference, because what it accomplished 
had to be accomplished, and it could not accom- 
plish much more under the circumstances. 

The issue that confronts us is utiliz- 
ing now the new machinery, as it were, to pet a 
reatzistic attack on the problems, which I see as 
Poet Sere of powers and finance 

PROF, MEISEL: The conference cannot 


do anything else anyway, can it? 
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THE CHAIRMAN: ge 

PROF. MEISEL: It can ratify agreements 
that have been worked out earlier, and it can 
set the limits within which some of these agree- 
ments can be reached. 

THE CHAIRMAN: I would like to suggest 
then that perhaps we might conclude cshis item and 
take a five minute break to stretch our legs and 
Nave "cofree™. 
elententeatenteateteatan SNOrt recess : 

THE CHAIRMAN: I wonder if we might come 
to item 3 - discussion of the second volume of 
background papers and reports. We have accumula- 
ted quite a bit of material since our first volume, 
both in study papers done for the Committee and 
in papers done within this Committee. 

Accordingly, as agreed at an earlier 
meeting, I wrote to all those who had done such 
work and asked for both their views on the volume 
and also their permission to include their work 
if Lvs Criginal or revised. form, 

Ed, you may have some report on the 
status of that volume and the thinking of the 
staff in terms of its production. 

MR. GREATHED: Mr. Chairman, I might 
just say that the second list which was sent around 
with the Chairman's letter to members, and which 


listed ten authors and articles, is the one that 
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we are working from. I think I have been in 
touch with or heard from most of the people on that 
list one way or the other, about their interest in 
having their article included in this particular 
volume. 

I might say that I think the only one on 
that list which will definitely not be included, 
because it is to be published elsewhere shortly, 
is the essay by Professor Conway, on which he 
wrote to the Chairman and stated that as it would 
be published he would rather it not appear in this 
particular volume. 

THE CHAIRMAN: I might add it will be 
a source of profound disappointment to certain 
Members of the Legislature, talking of your work. 
(Laughter) 

PROF. «NOX: Have to explain there was 
no plot. 

MR. GREATHED: We went through that 
rather thoroughly in the Legislature during our 
estimates. 

PROF. CONWAY: So, I hear. 

MR. GREATHED: However, I think a number 
of individuals have suggested different articles . 
that they would like to use, and I hope in due 
course - in fact veryshortly - to get out a 
revised list. 

Thanks to a suggestion from one of the 


members of the Committee, we have managed to 
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persuade your Chairman to venture into somewhat 
deeper waters than one normally gets into in 
writing forewords. 


THE CHAIRMAN: I hope not more treacher- 


ous. (Laughter) 
MR. GREATHED: He will be contributing 
a piece on this. Also the members of the 


distribution of powers task force have received in 
recent weeks two papers that we had done for us 

last year by Professor Atke of the University of 
Western Ontario Law School: One on’ the Provinces 
and International Relations, and the second one 

on Broadcasting and Communications. Now, when 
the task force has had a chance to read these papers 
and comment on them, and perhaps have a meeting to 
discuss them, then we can consider their possible 
inclusion in this volume. 

I think basically the papers are very 
sound pieces of research, but I would like to get 
comments from members before ----- 

DRY UFORSEY: I can tell you now I have 
read the one on international relations (I have 
only glanced at the other one) and I am not in the 
least impressed. i think in some parts it is 
exceedingly incompetent, and in its general trend 
it is entirely mischievous, to use a very moderate 
adjective. I am submitting to you my own views in 
writing in some detail. 


MR. GREATHED: That is exactly what we want. 
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DR. FORSEY: But I warn you now that 
A jusercon « CnInk it Will do st all. 

MR. GREATHED: I think, Mr. Chairman, 
I would just like to sound out this Committee in 
terms of the format of this second volume. 

I think our intention was basically 
to have the second volume appear in much the same 
form as the first. If members have other views 
or this, I shall be very glad to have them now or 
Later. 

PROr ss FOR. Could I just ask about how 
you handle this? Do you sell this volume? 

MR. GREATHED: We began by issuing it 
strictly on a complimentary basis, and then we 
looked at a lot of publications that we were 
putting out and we decided to attach a price to 
them, as you saw on that brochure. So it has 
gone on a sale basis too. I have not complete 
fig ures for the sales on that. 

PROF. CREIGHTON: Would you like to 
give us a guess as to what the sale has been? 

MR. GREATHED: Well, it has been in the 
neighbourhood of three hundred copies since that 
brochure was sent out. 

PROF. CREIGHTON: That does not include 
the free copies that were circulated before? 

MR. GREATHED: No, I think the difficulty 
here has largely been that we are not really very 


well organized here on the distribution end of things. 
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I think at some point we might have to consider 
putting this problem in the hands of a commercial 
publisher. They are much better equipped to 
get volumes to people. 

PROF. CONWAY: How many complimentary 
copies went out roughly? 

MR. GREATHED: The last figure I have 
is in the neighbourhood of a couple of hundred. 

PROF, CONWAY: Go to all universities? 

MR. GREATHED: It went to universities, 
governments, and various people who requested them, 
on various lists that we have; so that it has not 
been a staggeringly large distribution. 

I think we will have to look at some of 
the problems we have had here, and try to make 
sure that the sec.nd volume is more widely distrib- 
uted. 

One of the things, of course, was, as 
members will recall, that the first volume came out 
in a soft-cover edition first, and maybe a lot of 
the impact was lost because of this. That was 
certainly fairly wide, although I do not have figures 
on that. 

PROF. BRADY: I have one suggestion. 

You don't wish to dwell much on this, because there 
is a lot to be discussed, and I make this suggestion 
hesitantly because I have not given much thought 

Lo Le. I think in producing the volume it would 


be wise to group these essays somehow under some 
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general headings. In other words, rather than, 
Say, have twenty-one subject matter chapters 

being very different, they should be grouped in 
some fashion. I think that would be desirable. 

Also I notice that this paner of mine 
is listed th ere. iv@id- not novice’ tir a before. 
What deadline are you thinking of? 

MR. GREATHED: I think, as the Chairman 
said in his letter, we would like to aim for 
publication some time this summer. Therefore, 

I think, getting in touch with publishers and so 
on (and we may be a little optimistic here) I 
would like to have copy in the publisher's hands 
not really much later than the end of May. 

I might just say, on that point, that 
in my preliminary look - and I stress it has been 
just a preliminary look - at some of the manu- 
scripts that we~ are suggesting, it may be that 
some editorial work has to be done to them, maybe 
in some cases to shorten them somewhat; but I 
want to assure any of the people concerned that 
they will see any editorial work that is done before 
the galley proofs are issued. 

PROF. FOX: Can I suggest, in the words 
of R. McGregor Dawson, that you dco not miss the 
Christmas book sales. 

MR. DICK: Pauly L*¢ould not nelp but 
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twelve directions at once, but as soon as they 
charged six dollars for the set of three, the 
market dried up. You are way ahead of us on 
points, because the free list was two hundred and 
you have sold three hundred. That to my mind 
is a tremendous compliment to the authors. 

Sure beats the success we have had. 

THE CHAIRMAN: If anyone wishes to 
decorate their walls with copies of the Ontario 
Committee on Taxation report, we can offer you a 
few of those. 

PROF. BRADY: It would be very 
adv_antageous - there is no article on distribution 
of powers. 

MR. GREATHED:+).No4.there isn't. 

PROF. BRADY: It would be advantageous 
to have something on that. Whether the Committee 
might be interested ----- 

PROF. CREIGHTON: It would not. 
Individuals might, but not the Committee. 

THE CHAIRMAN: Do those of you who 
are teaching, or among your colleagues, do you 
hear any interest in the use of this book, as I 
have from time to time from people? 

PROF. BRADY: Yes. 

FATHER MATTE: People, I would say, 
are curious about it; they want to know what it 
is about. 

PROF. MEISEL: It is used by one of 


our people. 
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THE CHALRMAN: tds? at? 

PROFS.~ OX? Yes, I think the interest 
is considerable, but, as Rendell says, Lie LS 
ever more considerable afi dtaisifreses 

MR. GREATHED: We have had an 
internal discussion about this matter of distribut- 
ing things free vs. selling them. I must say 
I have been an advocate of selling things. As 
a taxpayer I have been an advocate of that. 

PROF .eFOXs You will always get 
a library sale that will redeem some of your costs. 

FATHER MATTE: Mr. Chairman, with 
Professor Brady, I regret there is nothing on the 
distribution of powers. That™is theecrux»of 
the matter. That is the logical approach to 
sharing costs, sharing taxation. 

MR. GREATHED: Of course, the articles 
we have to draw on were those the Committee has 
worked on or produced in one form or another in 
the last two years. 

FATHER MATTE: You have nothing 
on that subject matter, nothing worthwhile. 

MR. GREATHED: No. 

MR. PERRY: I wonder if this is some- 
thing .the Chairman might cover in his foreword? 

I have had some people suggest to me that their 
reading of these documents meant that these were 
the only subjects that had been considered by the 


Committee, and that those people who had not 
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written anything were lazy loafers, making no 
intellectual contribution whatever; rather than 
the fact that a good bit of our most productive 
effort has been in such days as to-day, when we 
have been sitting around this table discussing a 
good many subjects on which no written document 
has been produced. 

DR wetiORSBY: Perhaps the Chairman 
might put in his foreword something to the effect 
that these papers are merely the froth on the beer. 
-<---------- Laughter. 

THE CHAIRMAN: Lwilk pub thatrinsan 
early draft. 

MR. DICK: That is what Oxford did 
for, you. 

THE CHAIRMAN: Bitter, 

MR. GATHERCOLE: I was going to say, 
Ian, that my experience is that in the matter of 
whether you attach a price to a volume that you 
wish to.sell or distribute, or whether you do not, 
that decision should be made at the outset before 
you order the number of copies. 

THE CHAIRMAN: Yes. 

MR. GATHERCOLE: Because once you have 
ordered the number of copies, you are committed 
tO-&a policy .upon,issuing)free.copies, As Rendell 
Says, when you attach even any price to it, then 
the demand van_ishes quite rapidly. For.that 


reason, I think you have to determine right at the 
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beginning whether you are going to attach a price 
and then order accordingly. 

Otherwise you may wind up, having later 
on attached a price, with a lot of unused copies. 
This can happen. I suppose there are vaults 
around where there are enormous numbers of copies. 
It is very embarrassing to find yourself throwing 
these copies away, their timeliness having disappeared 
when they could have been of some use. 

For that reason I sometimes question 
whether it looks like good policy. Certainly 
in my days around the Buildings we used to try to 
attach a price, to try and ration demand. On the 
other hand, you sometimes question it, because then 
you deprive people who may really be interested 
in the contents of your publication. So for the 
amount of revenue you get out of it and the bookkeep- 
ing attached, to it. and ‘all the rest of it,:I some- 
times question whether it is prudent and wise to 
attach a price to, this type of;document:. 

MR. GREATHED: I think, as Mr. Gathercole 
knows, we have for so long lacked real expertise 
in the government on these matters. 

For this reason, I think I would like 
to turn perhaps to a commercial publisher and get 
some of their views on this matter, because they 
are the people who are best judges of these things. 

MR. DICK: If I might, Mr. Chairman, 
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mentioned earlier about the problem of more people 
hearing some of these things and seeing some of 
these things for a greater understanding. 

I am all for collecting revenue and we 
want to have a reasonable demand and not an unreason- 
able wastage, butthis is the type of material going 
out that would convey to many people who might read 
it at least an understanding of the type of problems 
with which governments are faced. 

If I were given a choice, I might charge 
for everything else the government sends out, but 
if we are giving anything away it would be this 
type of material which is directed towards having 
a wider public understanding of the problems that 
governments have in dealing with these constitu- 
tional djdifficulties. 

PROF. BRADY: On the other hand, I think 
when you charge something for a publication, more 
importance seems to be attached to it by .the 
Pubs. A modest price, in other words, I 
would think, is desirable for anything you turn out. 
It suggests, as it were, that this 16 at least 
worth something, whereas a freely issued document 
does not seem often to be taken as seriously. 

This is the impression one gets. 

PROF. CONWAY: A heavily subsidised 
price Js still a price. 

MR. PERRY: A modest price gets to the 


stage in which the cost accountants could tell you 
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you are losing money and it is cheaper simply to 
mail the thing out. 

MR. DICK: I would have a real horror, 
for instance, if high school teachers in Grade 13 
wanted to get a whole flock of these things for 
their purposes and they were discouraged from 
doing so because there was going to be a dollar 
and a half or two dollar tag attached to every 
copy. I could see charging for selling it 
through the Queen's Printer and discouraging 
people from picking up everything that is free, 
but to g et wider dissemination to people who might 
make use of it, I would minimize the cost. 

MR. GREATHED: I find the discussion 
very interesting. 

MR. STEVENSON: I am glad you are 


getting this education. 


MR. GREATHED: I have certainly changed 
my view. We have had quite a discussion about 
it here. Frankly, I think our problem is less 


price than facilities to distribute properly. 

THE CHAIRMAN: On that point, there 
are plans afoot and have been for some time, 

soon 

which I hope will come to fruitiony to appoint a 
Queen's publisher and to have a Government of 
Ontario bookstore, This would help greatly the 
whole distribution process, but it may not be 


there soon enough to help us. 


PROF. CREIGHTON: lL hope it is organized 
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and does its work better than the Queen's Printer 
in Ottawa. 

MR. GATHERCOLE: One way over this 
difficulty of distributing copies needlessly, 
which involves postage and so on, is to send out 
a little card to them when this publication is 
available, saying: "Do you want one?"; and if 
somebody is not prepared to send back the card, 
to get it, ‘then ‘don't ‘send “it out. Postage 
is increasingly expensive, and also packaging, etc. 
can add to the cost. 

I think myself this is a complicated 
matter and takes a lot of study. I think 
frequently you go to a great deal of difficulty and 
work to establish a system of attaching a price, 
when in the end the revenue you derive from it 
is so small that you wonder whether the exercise 
is worthwhile. 

THE CHAIRMAN: I think this discussion 
has been very helpful. If there are any other 
particular’ points’ that occurto zou; yowurent be 
good enough to send them along to Mr. Greathed, 
and we will take them into account. 

PROF. CREIGHTON: Mr. Chairman, may I 
enquire whether this No. 3 which we have been 
discussing is really related to No. 6? The 
question was raiseq whether there ought to be 
some kind of contribution on the division of powers. 


There is none at the present time. There never 
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would be one from the Committee as a whole 
because disagreements are too fundamental, but 
there might be some from individuals or groups, 
I suppose. 

Do you want to discuss this now, or is 
it logically connected, No. 6 with No. 3? 

THE CHAIRMAN: Perhaps we might do it 
this way. We might leave item 3 now, but pick 
up the question of the distribution of powers 
work in the discussion of our future program. 

If as a result of that discussion it appears that 
something might be forthcoming , we could readily 
consider its addition to the book in the same 
qdiscu ssion. 

Could we go on to item 4? We had quite 
a bit of reference to that 1tem in our earlier 
discussion this morning. I don't know if there 
are other things which should be reported upon 
or discussed here, in terms of the committee work 
of officials and the secretariat in Ottawa. 

MR. GREATHED: Perhaps, Mr. Chairman, I 
could report very briefly on that meeting which 
we had on Wednesday with Mr. Gallant, who came 
up to see us about some of the problems as he saw 
them. 

I think essentially the chief problem 
that faces the Continuing Committee of Officials 
and its ministerial committees and so on, is 


how to cope with the new demands that have been 
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placed on that Committee. I think that the 
Committee's meeting in mid-April will really 

work out a number of things. What Mr. Gallant 
was hoping was that in the first place a schedule 
of dates could be set out for the next year or so, 
in which we could determine well in advance the 
kind of commitments we have to meet. 

I think, as the Chairman was explaining 
earlier, this morning, the very complicated 
committee structure we have now and the tremendous 
demands that are imposed on ministers and so on, 
mean that we really do have to have a very care- 
fully planned schedule of meeting times. 

Secondly; I think there has to be some 
discussion of the kinds of procedures, kinds of 
ways in which the ministerial committees and 
the committees of officials will approach their 
vvarious tasks. 

I think we had a format which we used 
last year quite successfully, the proposition 
method. It may be, because of the instructions 
of the conference that the work proceed at an 
accelerated pace, that we shall have to change 
that procedure somewhat, but that certainly will 
be up for discussion. 

Tarai, Lthink Mre- Gallant is noping 
very much that, given the fact (as the Chairman 
referred to earlier) that the First Ministers 


hope to have an informal session in mid-June, 
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é@here will have to be at our first meeting next 
month an early determination of priorities and 
avery quick agreement as to exactly what will 

be submitted and what will hopefully be discussed 
~by the First Ministers in mid-June. 

It may be quite impossible, because of 
the available resources, to have all these committees 
proceeding together. It may be that we will have 
to say that on one subject all governments feel 
this subject is the one that must be discussed 
right away, and that this subject can be reserved 
for. later. discussion. 

Finally, I think there will be at the 
meeting next month - and our propositions that 
you have in front of you in draft form are 
partly designed for this - a fairly thorough 
initial discussion,.of.the use of the.federal 
spendingbower and how best to employ it without 

creating a number of the problems that have come 
up in recent years in federal-provincial relations. 

Also, I am.sure there will be a dis- 
cussion of the question of the taxing power. 

lethink»it.is czoing,.to-:besa.pretty. full 
agenda for next month. I think that probably 
gives you an idea of the kindsof concerns that 
Mr. Gallant has and the kinds of problems that 
will have to be worked out. 

I think I can say that we generally 
share this approach to trying to work out these 


problems of the Continuing Committee. 
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THE CHAIRMAN: Are there any other 
queries or matters to raise then? 

I might just add that one of the con- 
sequences, of course, of the accelerating and 
deepening. work load is the effect it is having 
on the secretariat in Ottawa, who are beginning 
to need more resources in terms of staff and 
facilities; and they are very anxious to draw in 
by secondment officials from provincial governments 
so that they are not staffed entirely by federal 
officials; but it is becoming quite a big organ- 
ization in itself, and Mr. Dick and I can”assure 
you that it has perhaps broken all previous bureau- 
cratic recoras for the distributi6n%of paper). 

Mie “DOD LCK And the production# ofits 
1 don't mine them producing it; but’ iL wish They 
would not distribute it. (Laughter) 

DEAN LEDERMAN: If our forestsjust 
hold out, we may get the constitution fixed yet. 

OR. PORSEY: Perhaps you feel as I do, 
Mr. Dick, when I am asked to join any organization 
(I mean, worthwhile one): I say "On one con- 
dition, that absolutely nothing is sent to me." 

PROF. MEISEL? I hope you don't apply 
cnas vo’ this boar 

DR. FORSEY: No. 

THE CHAIRMAN: We do pretty well in 
the paper department ourselves. 


Mics Deck: You are modest. 
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THE CHAIRMAN: With your permission, 

I would like to go on to item 6. Then when we 
have concluded that we can go into Committee of 

the Whole and get down to the work on the draft 

propositions to take us into the afternoon. 

Item 6 is: "The composition, structure, 
functions and future work of the Advisory Committee." 
You will recall that when we met during the week 
preceding the February conference with the Prime 
Minister, that he expressed, I think, two points 
of view, two items. Oney.Of,course,,was that 
he continued to be very appreciative of the work 
of this Committee and wanted it to continue; 
and perhaps the more so now that we are faced 
with the demands of formulating explicit positions 
on explicit subjects. He also said, as a second 
point, that he thought perhaps the Committee 
should discuss within itself. some ideas about its 
future).composition, structure, relationship to the 
government and so on. 

This is perhaps straw that we have 
been through many, many times, directly or indirectly, 
in this Committee, and I would not want to make a 

of it 
profession/in the discussion of it this morning, 
but I think perhaps it might be timely and proper, 
in terms of his request, to have some consideration 
of it this morning. 

Briefly, as you know, we began with 


eighteen members. We lost one to the judiciary. 
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We lost Mr. Magone, who felt unable to continue 

for personal reasons. We lost Dean Dillon 

who found himse’f faced with an increasing number 
of responsibilities in his university and private 
Lite. Then this year Craig McIvor has been 

on leave in London and on leave from this Committee, 
and will returnto us, of course, in the next 
academic year. 

Now, I gather from something one 
other member of the Committee mentioned to me the 
other’ day, that he might be on leave next year. 

I don't know whether that will take him away 
physically from our presence or not. However, 
that is the background of the structure of the 
Committee in its present composition. 

Mi aePRERRY: Can you just refresh our 
minds on the sub-divisions now, the task forces? 

THE CHAIRMAN: The kind of questions 
we might want to ponder are these. One, do you 
think it would be appropriate to recommend the 
addition of new bodies to the Committee, at least 
in the sense of replacing those who have left? 

Secondly, what do you think the dispos- 
ition of our three existing sub-committees should 
be, which were the cultural and linguistic committee, 
constitutional committee, and the fiscal and econ- 
omic committee? 

Thirdly, what about the various task 


forces that we had set up and that have been working 
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on particular subjects, now that we have a 
clear definition of the tasks of the constitu- 
tional conference ? 

Fourthly, what explicit relationship 
might the continuing Committee have to the various 
internal governmental apparatus’ which we now 
have for serving these committees and so on; 
always bearing in mind the main objective, being 
to get the maximum value out of this Committee 
as an Advisory Committee without imposing unduly 
in any formal way upon your time. 

PROF’. BRADY When you mentioned task 
forces, Mr. Chairman, do you mean within the 
service of the Ontario ---- 

THE CHAIRMAN: No, you recall we had 
a number of, task forces constructed out. of) this 
Committee. 

MR. PERRY: I wonder if we can hear 
what they are. I have forgotten, I must say. 

THE CHAIRMAN: Can anyone remember? 

PROF SahoOxXs Bees Bap iuSupremeucount ; 
Senate. 

THE ‘CHAIRMAN: Distribution of powers, 
national capital. 

FATHER MATTE: Bill of Rights. 

MR. PERRY: We had one on regional 
economic disparities. 

MR ,GREATHED: That ;lsemight . 
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MR. GREATHED: We had six, I believe. 

MISS WILENSKY: That is six. 

MR. GREATHED: I think the one on 
the Senate and judiciary was melded into one 
called "institutions of government". 

DEAN LEDERMAN: That is right. 

PROF. BRADY: There is one point I 
would like to raise. There are members of the 
Ontario Civil Service who are concerned with these 
issues now in a way that they were not a few years 
ago, I think it is safe to say, and as the 
federal-provincial discussions increase. 

Coulda there bé a closer association 
between some members of the Service and our task 
forces or sub-committees? 

PROF. CREIGHTON: Surely there was. 

PROF. BRADY: ‘There was’ some. I wonder 
if it could not be extended. That would seem 
to me more important than, let us say, drawing 
people fresh from outside. Now, there are some 
members of the Service here, including yourself, 
of course, Mr. Chairman. What do you think of 
that? I don't know, but it seems to me, as an 
outsider, important to be discussing these issues 
with people who are confronting them after all 
as actual matters of government policy. 

The exchange of view, I think, should 
be helpful to this Committee in making recommend- 


ations or suggestions to the government. 
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THE CHAIRMAN: Well, we have drawn 
Mr. Dick and Mr. Callaghan into the process 
very, very heavily now, as is absolutely essential, 
in my view, both to the plenary meetings here, 
now that we are dealing with these substantive 
matters, and to our support work. 

The other obvious senior officials 
would be from departments, I think, such as 
Education and Municipal Affairs. 

When you get into distribution of powers 
I think many of the senior officials from most of 
the departments have something to contribute 
in terms of an understanding of the practical 
problems that they face in their daily work. 

The commentaries we have been getting from the 
Deputy Ministers in connection with the distribution 
of powers, I think, are very, very revealing and 

helpful indeed. 

All. of these people, of course, are 
extremely busy as far as meetings are concerned - 
not ‘that? Mr -.Dick'*and D are mot. similarlyvaffilicted. 
I agree that there could be useful contact, but 
the question is the best way of going about it. 

Really, I think, if these people are 
going to be involved in large part, they want their 
attention directed to particular things; they 
want to know exactly what is expected of them 
and what they can help to do. 


PROF. CREIGHTON: In other words, you 
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don't think they should be ordinary members of 
the task forces in quite the same way as the 
members of this Committee might be? 

THE CHAIRMAN: I think it would be 
very helpful for them to be present in those task 
forces ifvone is,,as I say, really directing one's 
attention to particular issues on which they can 
help in terms of their background. They might 
not want to do it continuously. 

DEAN LEDERMAN: Perhaps, Mr. Chairman, 
the fact that the whole process is accelerating, 
sharpening, coming into focus more, means that 
the agenda of this Committee - either this Committee 
of the Whole or whatever parts one might divide 
it into - the agenda will become more specific. 
Perhaps this is one of the things we should aim at. 
A much more specific agenda than we have had in the 
past would permit us to draw in the people Dr.Brady 
is speaking of, and not waste their time. 

I do not mean by that to disparage the 
way we have proceeded up to now. When you think 
back to four or five years ago when we started, 
there was not a Federal-Provincial Affairs Secretar- 
iat, and we started with very large questions from 
stage zero almost. I think we have gone through 
an inevitable process, but we are getting more 
particular now, and there is now a sophisticated 
secretariat. The members of the Committee itself 


do not have to be looked to (as quite properly we 
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were four or five years ago) to originate material. 

Perhaps this Committee, as a Committee, 
is most useful now as a critic of proposed 
positions, and proposed positions are getting more 
and more specific. Agendas become more and more 
specific every week. 

I do not mean by that to suggest that 
individuals might not, as individuals (as Dr. 
Creighton suggests) go on originating their own 
views. As a matter of fact, as he also quite 
properly pointed out, the more specific you get, 
the more clear some of the different points of view 
that are genuinely held among ourselves become 
apparent; and there is no point in spending our 
time trying to reconcile the irreconcileable in 
some kind of bland document that is all things to 
all people. We are passing out of that phase. 

THE CHAIRMAN: As you°say, *Biltr, 
there are, for example, seven explicit ministerial 
committees or areas of study here, within which 
the Government of Ontario will have to evolve 
and put forward a position; and I think one will 
want, in our agenda, to confront very directly 
the position that could be put forward in these 
areas, and have the advice of this Committee on it. 

I don't know how you might see this 
tying in, Rendell, if one thinks of what one is 
going te put up with in this Committee in the 


judiciary, the Senate, or whatever. 
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MR. DICK: I don't know how you 
segregate it, because mine all melds in with 
Professor Brady's observation about civil servants 
and so many other things; but my reaction, if I 
may So say with respect to the modesty of the 
gentlemen here assembled, is that this sort of 
Committee has a tremendous value to the public 
service’. 

In my own selfish position, knowing the 
reaction of you gentlemen to what Mr. Wishart may 
be saying and what Mr. Wishart may be thinking 
about fundamental rights, the judiciary and these 
other things, is of great value; and I am sure 
it is the same, obviously, with the Prime Minister, 
and, I am sure, with equal emphasis, to the Minister 
of Education. 

As’ it is important to them, so it is 
important to civil servants. ie don’ > think’ 1t is 
necessary for civil servants to be part of this 
Committee, or even to be part of the sub-committees 
but I think it is very important, from my own 
selfish point of view, that your sub-committees and 
even this Committee have direct contact with civil 
servants in these areas from time to time as you 
consider matters, so that they can see what you are 
Going and you can see how your thinking is affecting 
them and so on. The more of that contact there 
is, the better. I would hope it would be on a 


sort of ad hoc basis as now we come down to specific 
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items such as your Chairman has referred to. 

Your Committee will deal with them 
within your group, but at some point vou make 
specific contact with the civil servants who are 
responsible in this area; whether it be at a 
meeting just to exchange thoughts, or you want to 
give specific notice of items you want to discuss 
with them. It is this participation that matters. 

I will be the first to admit I get 
pretty insular in my attitude sometimes, in my 
own parochial way in my department. This can be 
broken down and it can be eliminated to a large 
extent by getting some rather revolutionary views 
from gentlemen such as yourselves. 

So I would like the thought of civil 
servants playing some active part in these specific 
areas as necessity arises and as this Committee and 
sub-committees would like to do it. 

PROF. MEISEL: It seems to me in the 
long run the major role that a Committee of this 
kind ean play*is that°it: meets precisely’this 
point: that each organization or groun developes 
its own blinkers and prejudices, and I think it 
is very useful to have institutional means of 
tappine views which are not produced within the 
framework of these blinkers. 

I think certainly as a political institution 
this is an extremely interesting phenomena, to have 


a Committee like this which is, in a sense, utterly 
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irresponsible but which nevertheless ----- 

MR. PERRY: Non-responsible! 

PROF. MEISEL: --- can produce whatever 
notions it has and present them to very responsible 
people, who may reject most of them but who can, in 
the end, benefit from the trresponsibility, which 
also encourages creativity, I think. 

MR. »PERRY.: Right. 

PROF. MEISEL: By the same token, whilst 
perhaps this is not an excuse for the Ontario tax- 
payers to support this, but from our point of view 
it is extremely useful to have the opportunity to 
discuss some of these ideas with people one are 
much more narrowly concerned with implementing 
them but who can correct some of the wild notions 
that we might have. 

MR. DICK: There is another benefit, 
too, Mr. Chairman, just from my own selfish view 
point again, and personal view point. I would 
hate to see this Committee or its like vanish, 
because it is a tremendous political advantage for 
the government to have an outside public opinion. 

I mean, you men are all representatives of various 
groups of the community. To have the government 
deal with this type of problem without some sort 
of information like this, I would think, would be 
tragic. 

THE CHAIRMAN: Kind of participatory 


bureaucracy! (Laughter) 
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MR. DICK: I am glad we got the 
"participatory" in. 

PROF. FOX: I think this discussion 
tends to direct us towards the notion of a sort 
of functional relationship on specific items as 
they arise. Perhaps the secretariat can bring 
the two ends together, civil servants and the 
Advisory Committee members who are concerned, and 
work out ad hoc meetings, as Rendell suggests. 

It seems to me that is the most fruitful thing 
to do. 

THE CHAIRMAN: Well, I think it is; I 
think we can take that approach. 

I must say again, as the Prime Minister 
said to you himself many times: I know that to 
the extent that he has had time to meet with the 
Committee and to the extent that we have been able 
to advise him of the Committee's views, and to the 
extent that he feels reassured by the very existence 
of the Committee, that it is there and there are 
people that he can draw on and consult with - is of 
very considerabie value in this time. 

The one question I would like to hear 
your views on, quite frankly, is this. If the 
Prime Minister felt inclined to consider the appoint- 
ment of two or three other members of the Committee, 
would this somehow become an intrusion on the 
well-defined club that has been developed? 


PROF. MEISEL: If itdid, it would be high 
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time it were done. (Laughter) 
PROF. CREIGHTON: If it did have this 


effect, it would be high time it were done. 

PROF. BRADY: Just one point relative 
to that, and that is the size. There are 
academics around this table, and most of them would 
probably agree that you can only have an effective 
seminar of a certain number. Opinion differs as 
towhat that number is, but once you pass it it is 
extremely difficult.--- 

THE CHAIRMAN: Yes. 

PROF. BRADY: --- to maintain effective- 
ness. I have been struck that in the last two 
or three meetings of this whole Committee, our 
discussion has been more effective than it was 
perhaps earlier. I am not going to try to analyze 
why, but at any rate it may be ---- 

THE CHAIRMAN: Be a little careful there! 

PROF. BRADY: --- that we recognize our 
differences. The Committee, after all, is made up 
of people who have quite different views, and that 
is wholesome. However, while we recognize our 
differences, we do not allow the differences to 
incommode us in discussion. 

I think - though I would like to get 
your reaction and ask the secretariat - that our 
discussions have been more effective of late, 
and I would hope that we would have more dis- 


eussion of the whole Committee. 
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Now, if you add to the number a number 
of people from outside, remember, this is an 
infusion of fresh people, and how they accommodate 
themselves to the existing group I don't know. 

They might do it quite effectively; their 

addition might be an advantage. On the other 

hand, it might be a disadvantage. I would not like 
to predict. You would certainly enlarge the size 
of your discussion group, and the larger the dis- 
cusSion group the more difficulty there is in getting 
real, coherent effectiveness in the discussion. 

That is my impression of the groups. 

MR. GATHERCOLE: Perhaps, Mr. Chairman, 
what you visualize there is to add one or two on 
a gradual basis, rather than bringing in an 
entirely new corps. 

THE CHAIRMAN: Oh, yes. 

MR. GATHERCOLE: And for that reason it 
does seem to me that it would be more advisable 
to proceed to fill in such gaps as you think might 
exist and to meet the requirements by introducing 
some fresh blood, rather than allowing the forces of 
attrition to bring about a sudden rejuvenation of 
the Committee at a later stage. 

It would be better, Dr. Brady, if we could 
do this on a gradual basis, and introduce one or two 
as time goes on, rather than have the whole Committee 
get so low in numbers ----- 
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all going to die, do you? 

MR. GATHERCOLE: Nevertheless, it is 
a fact that some of us -- I have not attended 
many meetings (which I have no doubt has been a 
good thing); and I think the Committee and the 
Prime Minister ought to feel free to fill in some 
of the gaps on a gradual basis and that this would 
be welcomed by the members of the Committee. 

THE CHAIRMAN: I had not thought of 
adding, say, any more than a couple of additional 
people -- incidentally, not for the sake of 
numbers whatever; but if there are such people 
whose qualifications suit them for it -- and 
on that subject I would welcome any advice that 
you mizht have to give me that I could convey to 
the Prime Minister -- if “yeu think there are people 
who would make a contribution by their addition 
to this Committee, I would think it would be well 
worth considering. 

I would also like to hear any views, 
certainly before I put forward any names, as far 
as the size is concerned. I do agree with 
Professor Brady that I must say that in this 
size of group one can feel much more relaxed, 
and certainly I, as Chairman, do not feel obliged 
to be a maestro quite so much as in a larger group. 

DR. FORSEY: I would think that you 
would not want, in any event, to get the thing 


much bigger than it was originally. One rather 
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felt that Alec's advice was "More of you stay 
oftener"; but I rather think that with the rate 
of absenteeism, if you don't get above the 
original number, we shall not get an unwieldy 
number here for discussions. We have ten to-day, 
which is perhaps a little on the low side on our 
past record, but we seldom get above thirteen or 
fourteen. I don't think that is unwieldy. 

THE CHAIRMAN: I had not thought of 
more than two or three at the most. Incidentally, 
what might affect us in part is if any members are 
coming up for sabbatical years or anything of that 
kind. If they could let me know some time in 
advance, this would help to foresee what lies ahead. 

Mew PERRY: I was going to say, I 
have been rather concerned over the last year 
about being, most of the time, the only member of 
the economic and fiscal division present. 

THE CHAIRMAN: Yes. 

MR. PERRY: McIvor's return would selve 
part.of it. 

THE CHAIRMAN: That side has lagged, 
hasn't it. 

Moe ue Eay,2 Dean Dillon has dropped out 
and George, as he admits himself, only comes 
occasionally, so we are down to half. 

THE CHAIRMAN: You need more fortif- 
ication on that side. That's fine. I think 


that gives me enough to go on. 
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There is one other minor administrative 
point of a kind, and that was the impending end of 
the fiscal year. 

MR. GREATHED: I would like to remind 
members of the Committee that our fiscal year ends 
on March 31st, and if they have any claims to make -- 

THE CHAIRMAN: From the Treasury. 

MR. GREATHED: From the Treasury, would 
they please make them before that date. I am 
told by our Treasury accounts people that they will 
consider an extension to some time in the first 
two weeks of April, but they would prefer to have 
the claims in for this fiscal year by March 3lst. 

DRig FORSEY: Mr. Chairman, in connection 
with additions to the Committee, I would venture 
to make one suggestion of a general kind; that 
is, that we might find it useful to have one more 
historian on the Committee. We have a certain 
number of very good lawyers; we have a certain 
number of very good political scientists (with one 
obvious exception, I think they are very good); 
but we are perhaps a little light on historians. 

I can say this with a clear conscience, 
not being a historian myself, that I am more and 
more convinced when I read various documents that 
come to me on constitutional matters, that they 
suffer from a lack of knowledge of Canadian history. 
Over and over again I find great gaps - or worse 


than gaps, frightful howlers - because these people 
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just don't know even as much as I know about 
Canadian history, let alone what they ought o know. 

PROF. CREIGHTON: You will get another 
constitutional conservative; that is what will 
happen if you appoint another historian. (Laughter) 
Almost certainly. 

MR. PERRY: Let us get an economic 
historian then. 

PROF. CREIGHTON: I would like to 
recommend one, if I may, Mr. Chairman, and that 
is W.L. Morton of Trent University. 

PROF. MEISEL: I will make some 
recommendations later. 

THE CHAIRMAN: All right then. 

PROF. CREIGHTON: Mr. Chairman, I would 
like to ask another question. When you began 
discussion of this particular item, you said that 
Mr. Robarts at the time he met the Committee 
(I was not present on that occasion) made two points. 
The first was that he wanted the Committee to 
continue its work, and the second one I was not 
so certain of. 

THE CHAIRMAN: The second one is gimply 
that he asked us to have the discussion we have 
just had. 

PROF. CREIGHTON: I know, but had he 
any other thing in mind? 

THE CHAIRMAN: No, he didn't. My 


recollection is he did not predispose the discussion 
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in any way. 

DR.” FORSEY: May I refer to the point 
Professor Creighton raised earlier under item 3, 

I think it was. 

THE CHAIRMAN: Distribution of powers. 

DR. FORSEY: It looks to me that, 
for example, if Professor Atke's paper is to be 
put into this volume, you will have something on 
two important points in the distribution of powers, 
and on both these points a very marked point of 
view with which some of us would strongly disagree. 

I am inclined to think that it is worth 
while considering whether some members of the 
Committee with special competence in regard to 
certain of these matters, might not be asked to put 
in a study of certain features of the thing. 

For instance, I was much impressed one 
day when we were discussing the question of the 
residual legislative power, with the specific points 
that Professor Lederman made about this. I think 
if he could do for this volume a short statement 
of just what residual power now involves and what 
would be lost if it were, for example, just dropped 
from the powers of the central Parliament, this 
would be very valuable. 

I don't know whether perhaps something 
on the spending power might not be done by somebody; 
something on the taxing power. There are a 


variety of things that occur to me. It seems to me 


; a aioe eo tes mn 


we 


,etewog Yo nottudbrderd rR aR tia . 
tects oh ot eoloat | Teno JAG. Mii roan HN 
ad ot at is¢qaq e'owtd tonastor?: tT initia to? we 
fo ciichillate ovis {liw sox <omw£o wind odat dug es 
~atewoq lo molsitindelb oft? ab agatog tnoensont ot 
‘to datos, boat am yrev & edtnioa vonay 39 0. bas 
‘serzselb ¥innowe bioirow el Lo amor dosteiw nigtw wety 
dtrow aloth dant colts ot bemtisnt me J 
saz To etadmom ano roridedw yntvreblencos efLisiw 
ot baiaget ot sonsteqmos Iptosqe ditiw sedstmmod 
tea oF Hotter od ton devin. etettam eabty’ to ntst199 
‘Bald? efd To sotudgel miadtreo to ybuse Bak 
ono Deazetqnl doum @ayw I \sonsiamt ‘ol 
afd Io nobtaenp add yebeevoe bh edtw ow reciw yao | a.) 
avnitog oliteegs sit dittw ,.teweq evideletgel lsublest 
Anti? I ett ¢uods obem asmiebed toeestort teat 
ineneteste J¢ore s emlov efit wot ob biveo ot tt 
Jadiw, fas eevloval wor naiviini (sub laer tertw teut to vu i 
beqdoth taut ,sfamexe. m6? ,etew af FE tHot ed biuow 
elds? ,ccenetited Lortned edd. to stewog. sdd mod? 
Sldaulev ytev ed biuow 
yninvemoe egqedteq ttandetw word ST r 
eybodemos yd ered ed ton Jinim towoq ‘sittin edt fo 


6 615 sted?  .cswoq grixsd sit ae yetddemoe 
Shoe swore dT jem of avon terd¥ eunid? to ytetusy iis 
| | | pane sd 


an 
7 : 

ieee e 
7 eer _— 


gy, 


that if you do not make some provision for 
something of that sort, there will appear to be a 
large gap in your second volume, and the gap will 
appear ier. a yawning if you have two highly 
provincialist contributions from Professor Atke -- 
always assuming that they pass muster with the 
Committee in general or that the secretariat, 
having heard what the Committee has to say about 
them, thinks they are worth putting in. It may 
be the Committee is talking through its hat, or 
some members are talking through their hat; 
but I think you run the-nisk,.« if wourjust put. in 
the two Atke papers (which appears to be likely now) 
of getting a rather biased view on two particular 
items and very little else about these very 
critical problems. 

MR. GREATHED : i whink, Dr »donseys., 
that the suggestion for perhaps including Professor 
Atke's papers was not so much for their point of 
view but for the fact that they had been commissioned 
as part of the work that we were concerned with, 
and in fact had been funded by the 0.A.C.C. 
It ae not that the 0.A.C.C. had specifically 
requested them, but it was just in the same way 
that Mr. DeLisle did his work: I just thought of 
them in that form and not specifically because of 
their point of view. 

DR. FORSEY: I know. My only point 


is that if you have practically nothing on the 
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distribution of powers in the volume, barring the 
two Atke papers, you lose something of the balance 
and the adinary reader says: "All I see here on 

the distribution of powers is these two things" 

and he may not be aware that there may be a good 
deal of other opinion of quite different kind. 

I thought it was desirable perhaps to maintain some 
sort of balance, and also not not to have your 

sole contributions on the distribution of powers 


dealing only with broadcasting and international 


relations. 

PROF. FOX: That's a point. 

DR. FORSEY: It ris: not  cthe,only point 
I am making. I happen to think that one of 


Professor Atke's papers is very bad, but this is 
my personal judgment. The other one looks to me, 
from the glance I have had at it, to be quite 
reasonably good. 

However, regardless of their merit, and 
even if they were superbly done, I think the problem 
still remains of a gap here and an apparent weight- 
ing on one side. 

THE CHAIRMAN: I think this point is 
very important, particularly since we are coming 
up to very serious discussions in the constitutional 
conference on the distribution of powers, on the 
spending power and on the taxing power. 

The statement agreed to at the conference 


and supported by the Prime Minister of Canada, 
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laid special emphasis on the spending power and 
the taxing power; so that this takes us , I think, 
very much to the point as to whether we want to 
commission any work in this Committee or elsewhere 
that could be done within this period of time. 

DEAN LEDERMAN: Mr. Chairman, I think 
Father Matte's point about the distribution of 
powers is well taken, and there is something of 
very deep significance here. 

The Province of Quebec is the only 
government that has put forward a series of prop- 
ositions, rather specific ones, about distribution 
of powers. Everyone else has shied away from 
it, including the federal government, and this 
is a sign of how fundamental it is. We have 
shied away from it, and this is why we have so 


little perhaps to put in this volume on this subject. 


FATHER MATTE: UG, ts 4. pity. 
DEAN LEDERMAN: The trouble is, being 
therefore 


the heart of the matter and/being so complex, the 
speed with which something good can be produced has 
to be looked at. 

The other thing is, of course, that if 
we put out a volume like this, no matter how many 
qualifications you write into the introduction 
and how often you say that these are the views of 
the authors only, nevertheless both official and 
unofficial people in the country who take the 


trouble to read it are going to say: "Well, to some 
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extent at least this is the way the government of 
Ontario is thinking. You know, the correspondents 
reacted --- 


THE CHAIRMAN: Oh, yes. 


DEAN LEDERMAN: --- that way to the first 
volume. 

I did not get Professor Atke's paper on 
international affairs read. I got the one on 


educational television, and it is mainly descriptive 
and lays out the problems, I think, quite well. 
Goodness, it is complex enough, but it does not 
have the complexity of the other subject, because 
international affairs is one of the themes that 
ranges over the whole distribution of powers, for 
the simple reason that every governmental subject 
has its trans-national projection - its projection 
beyond the boundaries of the province and beyond | 
the boundaries of the country, its national and 
its international projection, everything you want 
to name. 

I think even if that paper (and I have 
not read it yet) were completely satisfactory to 
all of us in its content (and I do not comment 
on its contents) I am not sure that that is the 
right way to start out in a volume of Ontario 
papers, with some comprehensive treatment of the 
distribution of powers. 

THE CHAIRMAN: I think all of these 


points are highly pertinent indeed, and I wonder 
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if I could make the following suggestion. it 
think it is an issue we should think about care- 
fully and not arrive at too quick a decision. 

On the other hand, we do not want to leave it 
unduly if we are going to do anything about it. 

I wonder if members would like to talk 
about it informally over the lunch hour and during 
the interval . Then we might return to that 
subject later in the day, the more so since by that 
time we shall have been through some of these draft 
propositions on the distribution of powers and have 
some feeling about the development of this aspect 
of things. 

Now, as I mentioned, I hope you will 
forgive me if I slip away for a little while to keep 
an appointment with Mr. Bryce on matters not 
entirely unrelated to these things. I would like 
to ask Harvey Perry if he would be good enough to 
be Chairman of the Committee of the Whole. 

Harvey, you might want to carry on 
working through the draft propositions. Also, 
Mr. Stevenson will distribute a paper which con- 
tains some very preliminary notes that have arisen 
from the discussions we have had here recently on 
the federal spending power, as a help to this dis- 
cussion that you might want to look at over the 
lunch hour. 

Harvey, it is up to you when you break. 


I would suggest you might want to work on for a 
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bit and break for an hour or so for Luter and 
resume as you see fit. I will be back no later 
than two-thirty. 

FATHER MATTE: Mr. Chairman, is there 
any Civil Service task force on the distribution 
of powers in the province? 

THE CHAIRMAN: There is not at the 
moment, but I think we have discussed the idea of 
having one. 

MR. STEVENSON: We have its members 
laid out. 

THE CHAIRMAN: I hope not literally. 
~------ - -- Laughter. 

MR. GREATHED: Listed. 

MR. STEVENSON: Listed, right. 


---------- Mr. Macdonald left the meeting at this 
point, and the Chair was taken by Mr.Perry. 


THE CHAIRMAN (Mr. Perry) Mr. Greathed 
has suggested that since these further propositions 
are not ordered in any way or numbered, that we 
might look through them quickly to see whether 
they seem to be in a logical order as they are. 

My own impression is that they go sort of from 
the general to the more particular. 

MR. GREATHED: You may want to read out 
the statement in each case, Mr. Perry, just in 
case the members have shuffled them around. 

PROF. BRADY: Are we taking up propo- 
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THE CHAIRMAN (Mr. Perry): They are 
not numbered at all, Alec, not even the pages. 
The first one under the heading "Fundamental 
rights" reads:- 

"The written constitution of Canada 


"should guarantee certain fundamental 


"freedoms ...." etc. 
wre ee eee Mr. Callaghan joined the meeting at 
this point. 
THE CHAIRMAN (Mr. Perry): I think there 


was some comment earlier along the lines that this 
may not be sufficiently comprehensive even. 

PROF. CREIGHTON: Unless it should be 
qualified. "Freedom of assembly and association," 
there are doubts expressed about that spacious 
definition. 

THE CHAIRMAN (Mr. Perry): These are 
fairly basic. Should we go through these in the 
order? The first freedom is "conscience and 
religion", I suppose that is generally acceptable. 

Mi. DICK: I wonder if I might explain 
by way of preliminary statement how these things 
came into being, the sort of general thought in mind 
in the preparation. I will be frank to admit, 
without pretending to use the term "Frank", that a 
lot of this came from one of Frank Scott's earlier 
excursions ‘rye this area. The basic principle 
that was rather in our minds was, looking at this 


conglomeration of freedoms, rights or whatever we 
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call them, on the basis of those which were 
freedoms in the sense that there is no duty assoc- 
lated with the freedom; these are complete freedoms 
from mitie Pest rict Tonst When you get to other 
types of civil rights, so to speak, they involve a 
certain amount of restriction upon others so that 
you enjoy those freedoms, if you follow what I mean. 

These that we have listed here are the 
ones that historically, legally and constitutionally 
have always been associated with a complete absence 
of fetters pretty well; much more so than other 
things such as when you get down to the matter 
of right against self-incrimination and legal rights 
and other more specifics. 

PROFs« BRADY :;" Do you think that might be 
explained, put into the explanation very briefly? 

MR. DICK: Well, I must admit I think 
it was deleted somewhere in the revision of the 
draft ,: to: make it a: dittle, briefer, because: we had 
gone into this. I must admit when Frank and I 


were working on this we had gone into this type 


of breakdown. I don't want to stand alone with 
this sort of thing. (Laughter ) 


THE CHAIRMAN (Mr. Perry): It almost 
seems from explanatory note No. 3 that you had some 
other views in mind, because this suggests that 
there are corresponding ------ 

PROF. CREIGHTON: Restraints. 


THE CHAIRMAN (Mr. Perry): ---- liabilities 
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to respect the freedoms of others. 

MR. DICK: This ties in again with the 
association with the original charter that was 
presented by Mr. Trudeau, in which he mentioned 
the two backgrounds: the first principle where 
you express a freedom with no restriction whatsoever 
in its application; and then the other type of 
concept, the European convention, in which you 
specify the freedom but then you also put in limit- 
ing language to make it clear that this freedom 
must in some cases be restrictive, such as that 
your freedom of speech must contemplate laws against 
defamation, sedition and so on. The third para- 
graph was rather in that context, because, again, 
in the detailed work that was done and the explan- 
ations given for these, we explained that in our 
view the complete statement in twelve words might 
not be sufficient guidance to the Courts to recog- 
nize that our country actually meant the freedom 
of speech should be recognized as being in a con- 
text of restrictions so as to prevent unfettered 
defamation, sedition and so on. 

PROF. MEISEL: You are suggesting then 
that these constraints that should be observed by 
the Courts should actually be placed in the con- 
stitutinn itself? 

MR. DICK: Yes. 

DEAN LEDERMAN: They ‘are, for instance, 


in the Universal Declaratinn of Human Rights of the 
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United Nations. They have a blanket, clean-up, 
constraining clause at the end. I think it ought 
to go in each time. 

MR «nDIECK ; This was-the type of thing. 
How it would be done, we leave for discussion; 
but certainly our thought in that context was that 
we are not talking about a statement of these 
freedoms in three very brief sections, something 
that will Eide detail. 

PROF. CREIGHTON: Similarly, the free- 
dom of association is limited by the Riot Act, 
among other things. 

MR. CALLAGHAN: They, are, ald limited, 

DR. FORSEY: If you have a closed shop 
or a union shop, you have a limitation there. 
Perhaps there should not be a limitation or perhaps 
there should, but you had better be aware of what 
you may be heading into. 

PROF. CREIGHTON: But they are not 
unfettered, are they, really, Mr. Dick, any of them? 

MR. DICK: In our present constitution 
and unwritten constitution, as you know, we have 
these freedoms, but they are fettered, they are 
intentionally fettered. Every one of them is 
fettered by the Criminal Code, for instance, so that 
they are presently fettered. 

Our thought was, bad nc taaeseteey them in 
an entrenched Bill of Rights they should not be 
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fetters. Now, the language expressing them 
will have to reflect this principle. 

PROF. CREIGHTON: Is that indicated 
clearly enough in your explanatory notes here? 
iG seems to me it is. 

MR. DICK: No, not in this proposition. 

THE CHAIRMAN (Mr. Perry): Perhaps 
the wording of 3 should be strengthened a little 
ee he Simply to indicate that these constraints 
should be observed is not very strong langauge. 

PROF. MEISEL: In fact I was confused 
by that. I thought when I read it: what 
good is it going to be if you indicate? Unless 
you actually spell it out very rigorously, nobody 
is going to pay attention to it. 

THE CHAIRMAN (Mr. Perry): To require 
that these constraints be observed. 

PROF. CREIGHTON: They exist right now. 

MR. DLCK $ We originally had a draft 
proposition which came in with this, which dealt 
specifically with the matter of restriction of 
fundamental rights. I am speaking from some 
documents which you have not seen but which were 
drafts that Frank and I had prepared for the con- 
sideration of others than this illustrious group. 
We -had dealt with it point by point, and dealt 
with the matter of restrictions in a different 


manner, and they have been sort of abbreviated 
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and brought into one document. 

I would have to agree with you that 
the point of restriction is so fundamental to some- 
thing going forward, that it should be specifically 
set forth. 

DR. FORSEY: Isn't the present position 
pretty much this, that our rights in these respects 
arise out of what I understand to be the common law 
principle that you have a right to do anything you 
are not specifically forbidden to do; that the 
law the subject of these various things is not a 
law affirming the right to do this and this, but a 
law saying you cannot do this, from which you 
draw the conclusion that you can do the other thing. 
You can't say certain things: therefore you can 
say everything else. You can't assemble in cer- 
tain circumstances: therefore you can assemble in 
everything else. That is the old Dicey approach 
pretty much, isn't it? Isn't it just about the 
present legal position? 

DEAN LEDERMAN: I would draw one thing 
to your attention, that what you are doing with 
these so-called freedoms - and they differ from 
specific right, in this respect - what you are 
doing is to create areas of option and opportunity, 
where the individual may choose to do something 
or not to do it, without the law telling him one 
way or the other. 


The right to vote, I think, belongs in 
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fundamental rights; it belongs among political 
rights; but there is one that that to be specific- 
ally conferred by the Election Act. You have to 
have the whole apparatus for compiling the voters’ 
list, for having hearings, and compelling the 
putting of your name on the voters' list if people 
who think you are going to vote the wrong way have 
left. it off. and so, on. Then you have to be able. 
to raise Cain at the polling booth if they do not 
give you a ballot; and you have to be able to 
invalidate elections if people have been refused 
the right to vote who should have been allowed to 
vote, or if people have been allowed to vote who 
should not have been:allowed po eat 

So the right to vote belongs properly 
among the political rights. I think, for 
instance, Dr. Cory includes it there, along with 
these other things. But it is the one that does not 
have this character: it has to be specifically con- 
ferred. 

You have freedom of speech. You can say 
anything you like except - you can utter any words 
you wish unless they are obscene, seditious or 
defamatory in the sense of the laws forbidding these 
things. So you get a wide area of option and 
opportunity to define ina residual way. Tne only 
limitations are these specific limitations - 
sedition, libel and so on. 


PROF. BRADY: It is just as important 
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to mention the constraint as it is the freedom. 

DEAN LEDERMAN: You can express the 
freedom in very general terms, and the classic 
ways of doing it are well known; Puta think 
you do want to express the constraint, again, 
that there are constraints, and you want to express 
that in very general terms.=- as the European con- 
vention of human rights does. 

PROF. CREIGHTON: Paragraph 3 does not 
do’ this. 

DEAN LEDERMAN: And leave it to the 
Courts to strike the balance, and also let the 
Legislature inby this point I was making earlier, 
by saying that implementing and supplementive and 
protective legislation from the Legislature is fine. 

You can't sit outside any church on 
Sunday morning with your automobile and honk your 
horn while the service is going on inside, because 
there is a section of the Criminal Code that says 
you are disturbing a religious service if you do that. 
All the sanctions of the criminal law can be used. 
This is what I mean by supportive legislation. 

In the matter of freedom of speech, Hyde 
Park Corner is no longer enough. The purpose of 
freedom’of-speech, as Chief Justice Duff said, is 
to give you the climate of a free-wheeling public 
opinion. That is the life blood of parliamentary 
institutions. 


Now, think of that in connection with 


, a” we : " | ~ i : Pi a fa i Wi: A 
U4 “oieeBlo oft bre aitiillaailaie eis 2. 5) 
; R : | j | 7 i oe oa , 

aniad TIoded =; awond Phew ens oF ob to | 


_* 
a 


mlage trtarsetios ont yang ot toaw 


ee) sd 
Peat Dee 
eesntaxe og thew woy Bre Ladabendenco: ons cnet tate se 
ie cA 7) 


eT} 


Moo Ngaqonwe afd eA = aninn fereney: yisy wn Saad hae 
2808 acetate namic YO notdney en 


‘ 


ton asob © rfositnettsy  WOTHOLAND. sont in 


sit of gf evsel biA’ <MaMAmGmE waa TS Pye! etre 


edt dof o#fs brs ,sonelad att salate oF atau0d 


tativas nitttan asw T tatoq eld? Yd qt etutelafaal | 
bite evitnemelqque bits getvnemelamt tentt aatyee yd 
of? ef etedalelse] ont mov? nolvaletgel evivosdgorq — “s 7 
fo rcottde vis ebtetue dhe ¢' aso wey 
qntoY Aaor bites efit daimtdie auoy dite gnibntdd “yab ie? 
setmoed ,sbfent ro nttton et soitvrse eA eftaw evtod 
ayee tsdd shod Ceitmitd ‘ond to nottiwe ah! et “eteds 
Jit ob woy th sotvrse guohatien #« watdtuteth sia yoy ee? 


.bseu od meo wel fentmbrs edd 96 ereksonse sett LIA 


oHofsyslsinel evitrorqva yd agen I tedw et efaT 


sbyH ,cdesedce ‘to mobestl te tedttem ede at — oll) 
to Soo tia sit Aiguens 4 gael on et senadd wWred i 


et .bisa Tu sotdenh Tetdd ‘es _Moseqe to*moboer? 
olidua anilesnw-#ett "oO s@inmhifs ond “ot 


yisinonsitived Yo hootd etht eH et dod? | ‘mokatgo: fe 


; ; aR 


. Ss 
Adiw mottosnnos ab taeda to aceacall ee : if ie, 


[ae ; 

y l Ay) a7 
; 4 iy 

= i 

| 


108. 


radio, T.V. and the newspaper press; think of 
that in connectinn with the monopolies that exist. 
There are several cities in this country where 
radio, television and newspaper press are all in 
the hands of one private entrepreneur. What 
does Hyde Park Corner mean now? 

Even these old freedoms need supportive 
legislation now, and the Senate has just started 
an inquiry on the media. Senator Keith Davey 
has imstituted it. Maybe the Senate is worth 
Something after all, because he has got his finger 
on something here. 

THE CHAIRMAN: (Mr. Perry): Can we take 
it that 3 really should be re-stated to bring out 
some of the points that Professor Lederman has made? 

PRORy FOX: Well, does that imply that 
existing restraints within the Criminal Code or 
anywhere else are simply to be accepted as the 
restraints that ought to be? That would be 
my only reservation. 

THE CHAIRMAN (Mr. Perry): You say 
"existing restraints"? 

PROF. FOX: Yes. If.you,Lmyp baby 
your construction of language that the existing 
restraints are acceptable, it may well be you 
would want to question these, alter them. 

It may be that existing restraints 
requiring newspapermen to reveal their sources of 


information should not apply, but you would be 
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sanctioning them if you imply that they were 
acceptable as restraints upon freedom of the press. 

THE CHAIRMAN (Mr. Perry) Fair corollary 
of examining the rights, that you should be 
re-examining the constraints. 

PROFS" OX" Thavy is "rica. 

DEAN LEDERMAN: I am not trying to freeze 
anything in what I am saying. 

PROF. FOX: I know you are not, but I 
am suggesting in our wording of this we should be 
aware of this problem. 

DEAN LEDERMAN: What I am saying is 
that (a) you make the point in very general terms 
that there are restrictions, there always are. 

The American Bill of Rights is expressed in 
perfectly general terms, but the Supreme Court has 
always put restrictions on it and always will. 

It is inevitable. Chaos results unless you do. 

However, you do not have to list and 
freeze the particulars. All I am suggesting is 
that you assert the freedom in general words, but 
then with equally general words you assert that 
there are always some restrictions on these freedoms; 
and that exhorts the Courts judicially to impose 
the absolutely necessary restraints. 

All I am saying is that in addition to 
that, you want to license the parliamentary bodies 
to elaborate protective and supportive legislation 


and, indeed, to refine some of the restrictions. 
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MR. CALLAGHAN: Should that not 
properly follow with your proposition itself, as 
opposed to being in the explanation? You are 
making it part of the proposition. 

DEAN LEDERMAN: Yes, I would; the way 
they do in the European convention. 

MR. CALLAGHAN: so that the proposition 
you stated with responsibility which you are 
referring to, should be read into it? 

DEAN LEDERMAN: Yes, but you use words 
of the same order of generality; you do not have 
to list all the particulars and freeze them. 

PROF. CREIGHTON: No, but to assert 
the principle of limitations or restrictions does 
not mean that you approve any particular set. 

MR. CALLAGHAN: You have to leave that 
open because times and social conditions --- 

PROF. CREIGHTON: Change. 

MR. CALLAGHAN: Exactly. 

PROF. CREIGHTON: But to assert a 
principle mes not commit you to a particular kind 
of restriction. 

DEAN LEDERMAN: So use words of the same 

generality and you are not freezing. 

PROF. CREIGHTON: But you must put 
tnat in, and you must put in, I think, a rignt ‘of 
the Legislature to change these restrictions, 
either making them more rigid or more free. 

MR. DICK: Of course, that cuts right 


to your principle of entrenchment, if you leave 
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discretion in the Legislatures to change your 


restraints. 


PROF. CREIGHTON: I don't see how 
you can --- 

DR. FORSEY: Bill has got the right 
thing - general assertion of the restraints. You 


can't really go much beyond that, it seems to me. 
DEAN LEDERMAN: The United States 
Supreme Court under the search-and-seizure clause 
has developed quite a bit of law on the right to 
privacy and the prohibition of electronic eaves- 
dropping. Congress has just enacted a very 
elaborate statute about this, which the Congressmen 
think is within the spirit of the Supreme Court 
limitations. Undoubtedly, the Supreme Court 
will take a look at this one of these days, and say 
whether they think the Congressional statute is 
valid or not, or in what respects it is ‘valid and 
what respects it is invalid. 
I would preserve judicial review in 
that sense, but encourage the legislature to get 
into the act too; at least, again in very general 


terms, leave it open to the legislature to get in. 


MR. CALLAGHAN: I*don't follow this. 
something 
You can't have it both ways. If you entrench/ 


you are going to give it to the Courts to finally 
impose limitations on your legislature of how far 
they can go. I don't see how you can have it 


both ways. 
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MR. DICK: Isn't what Bill is suggest- 
ing the principle that you enact your fundamental 
rights; you then provide jurisdiction within the 
Court to permit the intrusions into those rights 
for certain purposes as set out in your modifying 
paragraph? 

What would happen then would be that the 
legislature, if it felt that it was desirable to 
restrict some part of one of these fundamental 
freedoms, it might then pass a law which technically 
would fall within this general exception. It 
would then rest with the Courts to determine whether 
or not that legislative: act was unconstitutional and 
ultra vires because of this general provision, or 
whether it: was of such. a nature that it fell within 
it and was therefore intra vires. 

MR. CALLAGHAN: This certainly is not 
the type of entrenchment Mr. Trudeau has in mind. 

MR. DICK: No. 

DEAN LEDERMAN: That is my point. 

DR. FORSEY: surely it must be; 
especially if you think, as people apparently do, 
that he is borrowing from the American experience; 
because quite clearly there there is room for 
legislative intervention, and it has taken place 
on a massive scale in many instances, hasn't it? 

DEAN LEDERMAN: Yes, this is*going to 
happen anyway. 


DR. FORSEY: Oh, absolutely. 
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DEAN LEDERMAN: Well, if the recommend- 
ations of the Royal Commission on Hate Literature 
go through, you are going to get considerable 
modification of the freedom of speech in this 
oountry. 

MR. DICK: Yes, which, indeed, 
following the premise that the type of thing we 
have been talking about was then in force and 
effect, would ultimately end up in the Supreme 
Court of Canada for them to say whether the laws 
respecting the propagation of hate literature 
were ultra vires because they infringed this fund- 
amental freedom. 

DEAN LEDERMAN: Exactly. Mr. Trudeau 
was a member of that Commission too, and he signed 
that report. 

MR. DICK: We will try that on. 
Following this a step further, if I may clarify 
it in our own minds and the minds of the secretariat 
who inherit the unhappy task of transferring this 
into effective language: you mentioned the general 
type of restriction that would be placed upon it. 
One of the fields of thought, of course, is that 
that is not sufficient to instruct the Courts as 
to the intention of the parliaments and the legis- 
latures. Should you go further, and for each 
freedom go into more detail? 

You are suggesting it should be general 


in the sense of the declaration of the United 
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N ations type of thing; that it should be general 
rather than specific. 

DEAN LEDERMAN: If I could borrow 
Father Matte's copy of the Charter there ---- 

FATHER MATTE: Constitution, you mean? 

DEAN LEDERMAN: Yes, the federal paper. 

MR. STEVENSON: While you are looking, 
Dean Lederman, the only thing that strikes me about 
this is that I can see, because of the desire to 
try to get a certain amount of specificity in the 
restrictions, that you could end up with a 
declaration of fundamental freedoms where the 
positive aspects took the first three lines and the 
limitations took the next twenty-five. 

MR. DICK: If you look at the European 
convention, that is about the way it goes, isn't it? 

MR. STEVENSON: Now, can you, in this 
balance, retain the kind of positive approach which 
the original intention of the declaration of 
freedoms was established for? 

DEAN LEDERMAN: He née nyo aney rhene 
is what I am thinking of. You have to balance 
the generality of the assertion of the right with 
the balance of the generality of the exception; 
you have got to deal in the same level of general- 
ities. You still want a three-page statement, 
not a three hundred page statement. 

Article 29 of the Universal Declaration 


of Human Rights and Fundamental Freedoms: 
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"Everyone has duties to the community 
"by which alone the free and full 
"development of his personality is 
"possible." 

Section 1 of Article 29. Article 29, section 2:- 
"In the exercise of his rights and 
"freedoms everyone shall be subject only 


"to such limitations as are determined 


That lets the legislature in:- 

"-—-- solely for the purpose of securing 

"due recognition and respect for the 

"rights and freedoms of others and of 

"meeting the just requirements of 

"morality, public order and the general 

“welfare in a democratic society.” 

Now, there it is right in the Universal Declaration 
of Human Rights and Fundamental Freedoms, and 
Article 29 modifies the whole of the first twenty- 
eight articles. 

MR. DICK: Yes, in a much more restrict- 
4ve fashion than we have in the common law at the 
present time. 

DEAN LEDERMAN: No, @2rdaon'tithink’ sor 

MR. DICK: Don't you think so? 

DEAN LEDERMAN: But the modification is 
at the same level of generality as the original 
assertion. You see what I mean? 
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caught in Paul Fox's trap, of saying that 
Section 123(a) of the Criminal Code is hereby 
made eternal. 

DEAN LEDERMAN: Hereby made eternal 
and sacred, that is right. 

THE CHAIRMAN (Mr. Perry): This is the 
basic principle, an age-old one, that every freedom 
carries the corresponding responsibility to recog- 
nize the same freedom in others. 

DEAN LEDERMAN: Yes, but if you just 
assert the freedom in general terms, you arouse 
either unwarranted expectations, unjustified fears, 
or both. You just read any newspaper to-day 
and the emphasis on the assertion of rights without 
making the point about all rights have to be 
limited: everybody who wants anything from Ottawa 
these days is $alKthe in terms of: "What about the 
consumers! right to be free of the hazard of 
dangerous products?" and so on. Everything is 
being cast in this form in these days,and some 
unwarranted expectations have already been aroused. 

PROF. CREIGHTON: In universities, for 
example. 

THE CHAIRMAN (Mr. Perry): Yes,I think 
we have got the message. Are there any other 
rights that should be listed above. These are 
the sort of basic, standard items. Did you 
consider any? 


Mins CLG. There is one other one. 
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We did not reject it, but it did not appear here. 
That is the right to an election every five years, 
which hypothetically will be in a written con- 
stitution at some point, as it is now; but is this 
one of those fundamental freedoms? 

In our own discussion, frankly, I do 
not think there is anything that is more appropriate 
and really closer to a true democracy than the 
absolute, irrebuttable right that you will have an 
election every five years, or whatever period you 
want. 

PROF. BRADY: You would not specify a 
number of years though, would you? 

DR. FORSEY: I would think not. The 
right to periodic free elections is what we ask for. 

MR. DICK: If the government of Canada 
passed a statute providing for an election every 
twenty-five years --- 

PROF. CREIGHTON: That is periodic. 

MR. DICK: -- that is periodic. 

DR. FORSEY: Yes, but this, it seems to 
me, is where your Courts would come in and say: 
"Come off it now. This won't do." 

MR. GREATHED: We hope. 

MR. CALLAGHAN: This is placing an awful 
lot of faith in the Courts. 

MR. DICK: Yes, I haven't that much 
faith in our judges. 


DEAN LEDERMAN: Just to give the 
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government of Canada their due, they have done 

this in their proposed constitution for the 
Parliament of Canada. They have universal 
suffrage in; they have periodic elections in. 
Those would be specially entrenched. All they 
have done is to say: "We propose this for the con- 
stitution of the Parliament of Canada". This: is 
in the part where they deal with federal institu- 
tions. Of course, the message for the provinces 
is: " We expect to see this specially entrenched in 
the provincial constitution too" and I think they 
are quite right about that. 

MR. DICK: Well, of course, this is 
part of this fundamental rights Bill, isn't it, 
that that will be an imposition on the provinces. 
In other words, then if it is in your entrenched 
Bill, the provinces will, of course, be required 
to have their elections in a particular way. 

DEAN LEDERMAN: Yes, but so far the 
federal people have not put in, are not proposing 
to entrench either the right to vote or the right 
to periodic elections in the general, overall 
Bill of Rights. They are only putting it in the 
parts of the constitution describing the structure 
and function of the Parliament of Canada, and 
they propese to entrench it in that respect. That 
is as far as they have gone. This may be 
caution, that they didn't want to ----- 


DR. FORSEY: The provincial legislatures 
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now, subject to the Dominion power of disallowance, 
can extend their own lives for ever if they want 
to, and they have done some very curious things on 
occasions. They have not quite done that, but 
they have extended it with very dubious justifica- 
tionon certain occasions. 

MR. DICK: The Chairman asked whether 
there were any other fundamental freedoms we 
thought of, and, as I say, this was one. At the 
moment it rests with the individual legislature 
or parliament. We were wondering if it should 
be enshrined for all of us in the Bill of Rights. 

DR. FORSEY: Might be a good reason 
for keeping the power of disallowance. 

MR DICK: Oh, boy! 

DEAN LEDERMAN: Actually it is implicit 
in the right to vote, isn't it, periodic elections? 

THE CHAIRMAN (Mr. Perry): This might 
be the right to vote once in your lifetime. 

ME.) DICK: When you turn twenty-one 
you have your vote, and it is then exhausted. 

MR. CALLAGHAN: Do they put a time 
limitation on it, Bill, in the proposed legislation, 
or 48 it just "periodic"? 

DEAN LEDERMAN: Just let us look and 
see. I will find 1t in a minute. 

"The House of Commons shall be elected 

"by universal suffrage. It should 


"nrovide representation on the basis 
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"of population except as otherwise 
"provided by the constitution. 
Ah, yes:- 
"The House should be automatically 
"dissolved five years from the day of 
"the return of Writs. The House of 
"Commons might in time of war be con- 
"tinued by Parliament if such continua- 
"tion were unopposed by a vote of more 
"than one-third of the Members of 
"the House." 
So except for a war emergency, automatically every 
five years, and this they propose for special 
entrenchment ,for themselves. 
MR. DICK: For Parliament. 
DR. FORSEY: It is there now, in 91(1). 
DEAN LEDBRMAN: It is there now. 
THE CHAIRMAN (Mr. Perry): Does the 
Committee want to express a view on this for the 
secretariat? 
DR. FORSEY The difficulty about putting 
in any time limit is to fix the time. 
DEAN LEDERMAN: Barring a war emergency, 
why not five years? 
DR. FORSEY: Not more than five years. 
DEAN LEDERMAN: Not more than five years. 
The political situation may dictate that it has 
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PROF. CREIGHTON: Very frequently it has. 

DEAN LEDERMAN: Very frequently it has. 

MR. DICK: I think I agree with that. 

I think that is the top limit, Mr. Chairman. Too 
long a pertod-defeats democracy; a shorter period 
really contributes to democracy. 

PROF. CREIGHTON: We have had a lot of 
democracy recently then, haven't we? 

THE CHAIRMAN (Mr. Perry): Well, I 
suspect you can be guided by a sympathetic feeling 
in the Committee towards this then. I wonder 
if we could go on to the next? 

PROF. MEISEL: May I just ask a question? 

THE CHAIRMAN (Mr. Perry): Yes. 

PROF. MEISEL: This is very simple. 

The press, presumably, covers all that one needs 
to say about broadcasting, does it? 

DEAN LEDERMAN: Speech, assembly, 
association, freedom of the press. Speech and 
the press: the more general term is "freedom of 
expression". 

THE CHAIRMAN (Mr. Perry): Or even 
more generally "communication" nowadays, of all 
sorts. 

DEAN LEDERMAN: Freedom of communication. 
You get into the problem that the Federal Commun- 
ications Commission has had in the United States - 
equal time on national networks. 

PROF. CREIGHTON: it snouldn't be 


"press, that is quite right: freedom of expression, 
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freedom of thought. 

PROF. MEISEL: Was this discussed at all? 

MR. DICK: No, we were speaking in 
generic language. The fundamental freedom known 
to the common law is freedom of the press, which in 
our nice flexible system at the moment is construed 
to mean virtually any type of media expression. 

I admit that when you are getting to the 
point of having to commit all these beautiful 
principles to detailed language, you have to go to 
broader language. We use the term here as being 
that which we know now, which is all media, and 
in the expression of it it will have to be broad 
enough in its language to include all media. 

DR. FORSEY: Yes, though you have to be 
careful, though, that you do not fall into the 
private broadcaster's practise of saying that they 
should be in exactly the same position as newspapers, 
because you have a different situation there 
altogether. Anybody who has had any experience 


with regulation of broadcasting, from the outside 


or the inside, knows this. "Why should we have 
a 6.5.6, OF Can. .C.7 Do the newspapers have it?" 
"No, they don't." The answer is, of course: 


"Well, you are dealing with a very scarce commodity, 

the particular frequencies which are available." 
DEAN LEDERMAN: And the expense of the 

equipment to go on the air, whatever the frequency. 


This is a very expensive business. 
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PROE.. BRADY : It is limited, of course, 
to certain frequencies. 

PROF. CREIGHTON: It certainly is 
limited to certain frequencies. 

PROF. MEISEL: Well, should we sav 
anything on this, or simply note the fact that 
in a new draft, I should think, "the press" is 
inadequate? 

DEAN LEDERMAN: Well, I would say, in 
the words of the United Nations, that the Canadian 
Broadcasting Act and its provisions for regulation 
of broadcasting, are a limitation by law meeting 
the just requirements of morality, public order and 
general welfare. 

PROF. CREIGHTON: Hear, hear! 

DR. FORSEY: And the rights of others. 

DEAN LEDERMAN: And the rights of others. 

DR. FORSEY: Yes, I think if you have 
got a proper general restraint or constraint (what- 
ever you say) indicated in the fashion Dr. Lederman 
suggested, you have got it - including your free- 
dom of communication; but you would need something 
there, it would again need a proviso, a restraining 
clause. 

MR. DICK: I think our restraining 
clause is going to be more important than the grant- 
ing clause, myself. 

PROF. BRADY: Particularly in this era, 


you think? 
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MR. DICK: Yes. 

THE CHAIRMAN (Mr. Perry): Some of 
these things are really ridiculous when you get 
analyzing them, because "freedom of communication" 
might be read as meaning that Bell Telephone should 
stop making charges for any of its services. 

MR. GREATHED: Hear, hear! 

PROF. FOX: Well, you can retain the 
present phrase, which I think has a great deal of 
significance in the common law tradition - 
freedom of the press"; and simply insert after it 
"and the media of communication". 

DEAN LEDERMAN: Remember one thing. 

We ars talking about the freedoms of human 
individuals here. If you are going to transfer 
these freedoms to great corporate bodies, Bell 
Telephone, Standard Oil and so on --- 

THE CHAIRMAN (Mr. Perry):Bank of Commerce, 

DEAN LEDERMAN: ---- this is a very 
different kettle of fish. 

DR. FORSEY: You are also not talking 
about free goods, not talking about the matter of 
pricing. When you say that the press shall be 
free, you do not mean you get your newspapers 
without paying, of course. 

One thing occurs to me here. If you 
just put in the right to vote, are you completely 
debarring compulsory voting laws? I don't like 
them, but this is an interesting possible aspect 


of the thing. Suppose the legislative body 


"nottsotaummos to mobesr?" sree code anteyl 
¥ h 


hivore snodqelet {isa tery gabvanion es baer od ‘inn 


<eso0tvise att to V8 Tot sexntsrio antlem qote 


1 i. Ma wf is a , 5 os 
itsed ,.1ssH :GSHTASHD .AM 
odd mteden ago voy ,.ffeW <KO8 MOG ers OF 
16 [ssh tse Ta s esr Anhdis I sdolnw , sesti¢g tneestq > ar 


~ Holsibsit wel nommos edt nt eonsottinnats 

$f setts ttoent yiqnie bas : "eee ort to hobeent oe 
."soltsolLaymmos to aibem eft bas" 

-Qnins sno redntemen >MAMASTSI WAad . 


femud to emobset? edd titods anivied -18 oW 


rsienstd oF antosy ets voy FT sted elaubivibat 7 


[fea ,aetbhod stsroatoo tserve, of amobsert esend Te) waa 
“~~ M0 02 og «EO binbaesa- ,snodqefeT - 
sotsmmod lo Ansa: (erred .4M) VKAMATAND aA | =) 


Vx65V 6 28 atdy ~~... : MAMAS wAgA 


» 
-Halt to eftded dmevettib © 4 4 
' Ritdist tom oats sxe poy fYH@RO8 ‘Ad i on ps : 
to tadiem sd3 tueds nAbsiiss don choca ser? tuods . o 
. | dds’ = 7 
5d Ifsrle eseng edt tsdt vee.wov sciial gato irq 
RG eis . ‘ : 
aTeqsqewed awoy tox NOY, resem Jon ie boy. ¥ 


ats 


-sa'tuoa to vaaibysg pret 


roy II.  ,essd om ot tl gatas +e 


vieteigmos voy ss ogov OF Satie 
“SHEL ¢'Sob I © Sawat anttov vitedl 


| ¢seqes sutbagoa mse 


; | 
. 


cd Reb ee 
eet 


it T 


125; 


decides it is desirable to have compulsory voting 
a la Australia, and you say the right to vote =--- 

PROF. MEISEL: Including the right not 
to vote. 

DR. FORSEY: Does it imply then the 
freedom not to vote? I think it does on the face 
of it, and probably should. 

DEAN LEDERMAN: You can use the word 
"privilege" or "power" if you want to. The power 
to vote implies that you do not fave to, though 
you have the right to. 

One of the difficulties with these docu- 
ments, of course, is that the word "right" is being 
used in several different senses; but you could 
put it the way they do it in Article 21 in the 
United Nations Declaration:-~- 

"Everyone has the right to take part in 

"the government of his country directly 

"or through freely-chosen representatives. 

"Everyone has the right of equal access 

"to public services in his country. 

"The will of the people shall be the 

"basis of the authority of government. 

"This will shall be expressed in periodic 

"and genuine elections which shall be by 

"universal and equal suffrage and shall 

"be held by secret vote or by an equiviilent 

"free voting procedure." 


MR. CALLAGHAN: This normally does not 
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follow in the general statement of freedoms, does 
woo g "Right" and "freedom" may be two different 
things. 

DEAN LEDERMAN: Well, the right of an 
individual to vote is at his own option surely. 

MR. CALLAGHAN: I just wonder if this 
might not be better off in some other section of 
the constitution where you are dealing with your 
Parliamentary procedures. 

DEAN LEDERMAN: This is the way the 
federal authority have decided to deal with it, 
in their latest White Paper. 

DR. FORSEY: Then it does not touch the 
provinces. Then the province would proceed to do 
what it liked about the right to vote as far as 
the constitution is concerned. 

May I suggest we are now getting into 
some pretty technical details of drafting, where 
I think probably only very few members of this 
Committee are thoroughly competent; and that we 
might better at this point leave the details to the 
lawyers. I think the intention or the views of 
the members of the Committee have been made pretty 
clear. 

THE CHAIRMAN (Mr. Perry): Is there 
anyone else who wanted to make a point on this 
particular item? I suggest we break for lunch. 

PROF, FOX: L did, but £ do not want 


to postpone lunch. Let me raise it and suggest 
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we immediately adjourn. Where do civil liberties 
Fit. An? 

MR.DICK: Provincial. 

MR. CALLAGHAN: They are provincial. 

ROE .. 0 x: Provincial? 

DR. FORSEY: Civil iberties? A lot 
of these are. civil, iberties. 

PROF. FOX: Freedom from arbitrary 
arrest, this sort of thing. 

DEAN LEDERMAN: With respect, I do not 
agree there. 

PROF . FOX: ton don't? They should 
not be included here? 

DEAN LEDERMAN: They are mixed; they 
are both. 

PROP FOX: So there is no case for 
putting any reference to that sort of thing in here? 

MR uD LCK's Not in our submission. 

PROF, FOX: Well, this is what I am 
raising. 

PROF. CREIGHTON: What did you precisely 
have in mind? 

PROP. FOX: Well, I am thinking of the 
usually accepted ones - freedom from arbitrary 
arrest, habeas corpus, due process. 

DEAN LEDERMAN: Yes, I think that is a 
good point. Your freedoms don't mean anything if 


you have a Gestapo situation. 
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PROF. CREIGHTON: Freedom from arbitrary 
arrest and imprisonment? 

DEAN LEDERMAN: Yes,that is another one 
that I would be prepared to see. 

MR. CALLAGHAN: That gets right down to 
the very nature of your Bill of Rights. What is 
proposed here is a qualified Bill of Rights, not a 
complete Bill of Rights like the American; entrench- 
ment of these (whatever you call them) civil liberties 
or freedom from arrest and detention, that sort of 
thing. 

This Bill of Rights, I think, has been 
prepared on the understanding that the criminal law 
power would probably deal with those. That will 
be in the federal constitution, in our federal system 
remain with the federal government. 

If you want to change that - I know the 
Trudeau proposal initially covers most of those 
rights - that is an area for discussion. There are 
very strong views on whether or not a Bill of Rights 
should cover that type of thing, having regard to 
the existing American experience. 

MR DECK: This is the way Frank and I 
became polluted with our other capacities as law 
officers, I think; that is, facing your criminal 
law enforcement in this country as distinct from 
the experience which they have gone through in the 
United States. We are all familiar with it. 


Some of you may have read the article 
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in the New Yorker a short while ago, in which a 
very learned gentleman made a detailed analysis 

and practically filled the volume, taking the 
various decisions and showing the hysterical way 

in which those affected the whole American people, 
so to speak, as reflected in the views of their 
Senators, and ended up with legislation ultimately 
reversing decisions entrenched in the Supreme Court 
of that country. It was a very interest, ng 
article. 

Invany event, this has been the approach, 
quite frankly, of my Minister: that the matter of 
fundamental freedoms is one aspect of an entrenched 
Bill of Rights. The matter of entrenchment of 
legal rights, such as those relating to self-incrim- 
ination, freedom from arbitrary arrest and so on, 
are matters that, in our experience, we feel, having 
drawn the best of the English criminal law with the 
best of the codification of the criminal laws in the 
United States, we found a better system which at 
this point we wer2 not prepared to surrender to a 
whole new area with entrenchment of legal rights. 

This, as Frank says, is an grea-of 
discussion. This has been what has been concerning 
primarily, I think, the westernprovinces and the 
other provinces. Nobody fights with the idea of 
the entrenchment of what we call fundamental 
freedoms. I think everybody is concerned with the 


entrenchment of legal rights, and the effect that 
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that will have on criminal law enforcement in 
the country. 

PROF. BRADY: You really get down to the 
difficulties when you come to that. Even the 
fundamental freedoms, as illustrated in this dis- 
cussion, demonstrate’ some difficulties when you 
try to put them-into an entrenched declaration. 

RROF.SCFOX: I don't want to prolong 
this, Mr. Chairman. 

THE CHAIRMAN (Mr. Perry): Three- 
quarters of an hour be enough? 


wae nena The meeting adjourned at 1.00 p.m. 
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AFTERNOON SESSION 
soe, On.resuming,.at§1:50+psm. 
-~-~- Mr. Perry in the Chair. 

CHAIRMAN (Mr. Perry): Can we get 
started again? The second proposition I have 
before me starts: "An extensive review and 
revision of existing laws”. This verges on some 
of the discussion that we had this morning. 

DR. FORSEY: Really a sort of cautionary 
addendum to what we were at this morning, because it 
does not involve any change in the Constitution 
at all, does it? 

CHAIRMAN (Mr. Perry): No, it is more 
of a directive for complementary action. 

MR. STEVENSON: This is exactly what is 
being done in Ontario right now as a result of the 
MecRuer Report. 

PROF. CREIGHTON: Well, it invites the 
Legislature to enlarge this sphere of human freedoms, 
and: to. rest#ictutheorestrictionss.» that. isswhat: it 
does,idoes it not? 

"Such,.a Bill,.should serve primarily to 

"nrotect the citizen who disagrees with 

"the legislative and administrative 

"interpretation of his rights" 

DEAN LEDERMAN: Thus. isepreciseLy the 
whole thrust of the McRuer Report. As Don was 
saying, he said it was going on in this Province. 

PROB FOX's What is the vehicle for this 
in.this Province at the moment? 


MR. STEVENSON: In Frank's department. 
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Perhaps Frank could explain a little bit what is 
soing on about reviewing existing legislation in 
the Province. 

MR. CALLAGHAN: In our office we have 
what is known as a statutory review council, I 
think it is called, that was going through all 
provincial statutes with a view to preparing a 
Statute Amendment Act for the next session, and 
bringing all provincial statutes in line with the 
recommendations of the McRuer Report as best we 
can within the next year. So that in 1970 -- 
every ‘ten years ‘they do a revision-of all ‘the 
Ontario statutes, so that the 1970 revision will 
be able to come out with a series of amendments, 
they will have been amended; so that the main 
complaints that McRuer has made with reference to 
procedures for handling administrative matters will 
have been dealt with by this date. 

In addition to that, they are proposing 
two pieces of legislation. One is the Statutory 
Powers Procedure Act, which will lay down minimum 
rules for all administrative tribunals and 
judicial tribunals in the handling of matters; 
along with a Statutory Powers Review Act or 
Judicial Review Act, which will establish a new 
procedure in the Supreme Court for reviewing 
administrative tribunals. These are in the drafting 
stage, and this is the sort of overall programme 
that is taking place. With the review of the 
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the Bees Act and all that sort of thing which affect 
individuals, that review is presently in progress. 

It is up to the Government how far they 
want to go in adopting Mr. McRuer's recommendations, 
and I know in many areas there will be ovpnosition 
to many of these recommendations just from the 
Straight administrative point of view, the practical 
point of view; but the overall picture is that thev 
have started an extensive review of their legislation 
with a view to correcting the so-called abuses. 

DR. FORSEY: I presume that the Ontario 
officials in presenting this will make some explicit 
reference to the kind of work the McRuer Commission 
did. 

MR. CALLAGHAN: This again is like patting 
yourself on the back all the time. I think they 
have been mentioning that report all along. 

DE «op HORSEY : I know, but I am thinking 
that in the discussion one's examples are worth a 
great deal: and without blowing the Ontario 
trumpet very hard, you could say the Province of 
Ontario has been doing this kind of thing with a very 
extensive review, and we are trying to follow up on 
the kind of thing that Mr. McRuer recommended. I 
suppose everybody who is there will know about it, 
but some of the people from the outlying provinces 
probably need a little enlightenment. | 

MR. MEISEL: Newfoundland? 

DRawFORSEY: Very much so, I should think 


Newfoundland might need it as badly as any, if not 
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worse. 

MR. CALLAGHAN: From the practical 
point of view, I think the problem is it has 
never existed in this country, somebody or some 
board charged with the responsibility of reviewing 
each piece of legislation that comes out, either 
by way of regulation or statute, that is passed 
by a government; there has been nobody charged 
with the responsibility of reviewing to see how 
it affects civil rights of individuals and to 
what extent rights are being diminished or extended, 
and how they are infringing on other neoples' 
rights. 

I think what will come from this and 
what they have in mind in this proposition, 
altneugn+Phaminé6t tooichéearcaboutdity is that 
there should be some arency with some basic 
fuildelines guiding it, reviewing all the products 
of the lerislative draftsman, and having a deen 
concern for the fundamental rights of people, 
so that legislation just is not passed to meet an 
existing situation. They must recognize that 
each situation will probably affect somebody's 
rights. 

The idea will be that if they have this 
constant review, the political leaders will be 
advised: “Well, you must recognize that in 
passing this legislation you are going to affect 
these rights", and then they can take responsibility 


Tor 10s I do not think we ever had such an agency, 
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and I think that is what we are driving at in 
Ontario at any rate. I know in our office it 
expect the Legislative Review Council will 
continually review all new pieces of legislation 
coming through with that in mind, trying to keen 
the Government apprised of how this lerislation 
affects rights. 

PROF. CREIGHTON: It is really an 
invitation to the other provinces to follow your 
virtuous example. 

MR. CALLAGHAN: Well, our example has 
not worked out in practice. 

DR. wWFORSEY : It does .seem.to me that if 
you are talking about the necessity of backing up 
any guarantee of fundamental rights with 
legislation of an enlightened kind and administra- 
tion of an enlightened kind and so forth, your 
position is going to be much stronger if you can 
say: "We take this pretty seriously. We have 
been trying to do this." We do not mean to say 
we are the only people in the world who have, but 
you can point this out and make some mention of 
its. L think. 

I understand also that in the Province of 
Quebec they have been doing a rather extensive 
job on the revision of the Civil Code with some 
of these same things in mind. So that you can 
very easily, it seems to me, refer to the 
specific measures that were taken in two provinces. 


DEAN LEDERMAN: This is precisely the 
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burden of much of what Mr. Wishart said in Ottawa 
at the conference. He quoted the figures on the 
number of recommendations implemented from the 
McRuer Commission, the work of the Ontario Law 
Reform Commission, and the Legal Aid Scheme, and 
the Human Rights Commission. He gave figures on 
all these things. 

DR. FORSEY: There is no harm in a 
little bit of iteration. 

MR. GREATHED: I think we all saw in the 
recent conference that some of the other rovernments 
were not too impressed with Ontario's virtues. 

DR. FORSEY: That is not the way vou 
Want to putrit. You see, we are not just 
preaching about it, we are not saving, "This is 
what you ought to do”. We think this is a 
serious problem requiring careful consideration, 
legislation and administrative action, and we are 
not fooling: we have put ourselves to a deal of 
trouble to try and do, however imperfectly --- 

.MR. CALLAGHAN: This is not a new idea. 
I think there was provision in the Diefenbaker 
Bill of Rights for a review of all legislation 
coming out of Parliament, wasn't there? No 
action took place, but I think they provided for 
itr 

THE CHAIRMAN (Mr. Perry): I wonder 
if I could intervene to suggest that we have the 


Fulton-Favreau Formula ahead of us and one or two 
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other contentious matters. I think we all agree 
in principle with this particular one. Can we 
move on? 


PROF: MEISEL: Harvey, before we 
leave Fundamental Rights -- and we are now moving 
into. Transitional, Provisions, it. looks. like, -- 
can I just raise one auestion which I think will 
be very brief because I am going to be shot down, 
I am -afraid. 

I am concerned about certain rights 
perhaps which should not be in the Constitution 
in the same way as they are not civil rights in 
the same sense, but it seems to me that the 
right of people to breathe pure air -- I am 
serious. 

THE CHAIRMAN (Mr. Perry): Looking at 
you 54 Pal, 

--- Laughter. 

PROF. MEISEL: I think the question of 
polluting air and water is not a personal, of 
course, right and perhaps for that reason cannot 
be considered in the same context; but it seems 
to be. any modern. constitution, if it is going to 
guarantee certain rights, I do not think it can 
guarantee full employment because those things 
cannot be met obviously by the constitution, but 
it seems to me that the right not to have one's 
air polluted by a mine or factory next door or 


one's public waters polluted by industrial waste, 
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I think, ought to be stated somewhere. 

Now, maybe this is not the place to do 
po a I am not sure whether you were talking about 
that, Bill, when Dr. Brady and I came back from 
outside. You were talking to somebody, said 
something about areas which were not really in 
the civil rignts' field. Maybe this was discussed 
Draerlyviris morning, was’ it? 

DEAN LEDERMAN: Not specifically, but I 
would see it as something far too complex to deal 
with in a*bitl of 'rtehts ,-adlthough®? itohas tobe 
dealt with. 

PROF. MEISEL: But does not ‘need to be 
entrenched this way. 

MR. CALLAGHAN: The whole basis is 
built on industrial development, and if you leave 
it in the hands of some individuals to say that 
the Steel Comnany of Canada is putting smoke in 
the air and polluting the air and "therefore I can 
Srruv "it: down" you ‘are getting into: fantastic 
problems. 

PROF. MEISEL: These things need to be 
defined,obviously. 

DEAN LEDERMAN: The people in Sydney, 
Nova Scotia, are just as happy as thev can be that 
they have got smoke. 

MR. CALLAGHAN: Probably the best anv 
constitution could do is assign the problem of 


pollution control to one order of government so 
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that cen do not get the mix-up and jackpot you 
are in now. It might very well be that in your 
distribution of powers you can assign pollution 
of air and water to the federal or vrovincial 
government, depending on how you do this. ie do 
not think you can go beyond that. 

PROF... MEISEL: I do not want to take too 
much time. ,thinkeperhaps thispisa~non- 
starter ate thise point. 

THE CHAIRMAN (Mr. Perry): Becoming a little 
too fundamental in fact. 

PROF. MEISEL: I think a lot of the ideas,while 
obviously very critical, they have arisen at a 
period when these things were not nearly as pressing 
as they are now. 

PROF. BRADY: On the. other hand, one can 
think of many desirable things, but surely you 
cannot really embody in a declaration of human 
rights. alin therdesirable things that you think of. 

PROF. MEISEL: I am slowly getting to see 
this. 

PROF. BRADY: I can think of various 
desirable things that I feel desirable, but I do 
not know that I could persuade all my colleagues 
it. has tomberputein. 

PROF. MEISEL: i seerthis,. but Wethink 
breathing air that does not make you sick seems to 
me to be in a different category from other 
desirable things. 


PROF. CREIGHTON: Among other things, 
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you have to stop people using motor cars. 

MR. CALLAGHAN: And smoking. 

DEAN LEDERMAN: You can't de-pollute by 
a few words on paper. 

PROF. MEISEL: I think the thing has 
now gone into the record, Mr. Chairman. 

THE CHAIRMAN (Mr. Perry): Assuming Paul 
Fox has been taking notes (laughter) 
In my collection we are at the first of the 
transitional provisions reading: 

"The Government of Canada should reouest 

"the British Parliament --- " 
etc 

PROF. FOX: There iseonererroryrl think: 
it should be, “Parliament of Canada". is it not 
the |Parliament of Canada that reauests the British 
Parliament? 

MR. GREATHED: Dhavebs rmigit t 

DEAN LEDERMAN: By joint address: 

DRedFORSEY: Yes guthis iwould beeadvery 
retrograde step, taking us back before 1871. 

THE CHAIRMAN (Mr. Perry): Is the 
"British Parlament"'a0specifie enough vexpréssion? 

PROF «FOX: IL guesaVebateis all right. 

DEAN LEDERMAN: "Parliament of the United 
Kingdom" would be more accurate. 

PROBS l1FOMe rmaWeuld be better. 

FATHER MATTE: I just wonder how 


realistic is such.a proposal. 
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THE CHAIRMAN (Mr. Perry): Having 
disposed of the easy part --- 

FATHER MATTE: Does it have any chance 
of success? 

PROF. CREIGHTON: The second one: 

"Establish a transitional amending 

"norocedure"”. 

DEAN LEDERMAN: Tmhev is the bite. 

PROP. BRADY: What is the significance, 
what is the relevance of this term "transitional 
amending procedure"? 

DR. FORSEY: If you can get one, you 
havergor it. 

PROF. CREIGHTON: The word "transitional ' 
mist be stricken out. of that. IO MeStL speek 
Silty; 

THE CHAIRMAN (Mr. Perry): Anyone soins 
to “erenda 207 Just what was meant there? 

PROP. FOX: Was it meant a nrocedure 
that operated between the abolition of amendment 
by the U.K. Parliament and the adoption of an 
agreed formula in Canada, or was it meant to be --- 

PROF. CREIGHTON: Put you have got to 


Seree ito 8 transitional one even so. 


PROF. FOR. Yes. 
PROF. BRADY: When you arree upon it vou 
want it probably permanent: at least you want it 


until you change vour scheme of amendment. 


DR. FPORSEY: I think the most sublime 


sores Ys evs tt 290d “UPTAM 9 


Ng 6 


‘ 
| brrosee ec? ‘MOTHOTSAD . TORT 


ncithoaihe Sairots ben st detiistaa” ur a r 

“smb 90%" 
.Sdtd oft ef tent AMA Maa get ee 7 
,soneotttaete sri¢ af den. --:YQate aon 94 fits ve vu 
i a ne j 
(anolttens ta” movet anit ‘hoy eataveiey oid et 3ecw fa ny 
¢stnbsootd act brsms 
foy. .sno ss aso wor’ zi VERAOR Ad | . : ’ a 
i 4: 
vat jon aved a 
‘[sa ; iItanast” brew oat :VOTHDLERD One | ; < WW, 
ad) hf- onesmst .tsi? te guo fexoltde ed gagm  . . 7 
ytire: rr i 

nnion snore yatTs? ot) WAMPAILAP ae aT 
isem gswotenw teagh ¢sr baetsb o¢ 

9TyhaDoi 6 ' Josam wh eaw ‘KOW ORF 
inanpvems Iq cotthiods eAd reowded Baiearsao tena 
ns Lo notoqohs ones Rue ah ‘ome t fae "ay ott xd 
-- 99.03. dneern 32 paw to Sbaned at alemrot beens 
; Ot, dog. Sven vey uA /AOTH BLES VTORE saves | 

98. A948" ohG Lsi0 Sareea aa ae 


oo nes sigs 
. agY i : vor \s 7089 i co zi i" Y 1 af . 
oF 4 ii : pian | ; 

: we 

Boy #! noquv setes soy aonW =? YONA lal , 


. o£ trav var stasel te sepiines vee 


E 
7 oe  tnembreng 46 pes ata aqciads 
; vee : Bh p | 


sei! acim sat. ’ 


ee 


12. 


peaterour of pure faith’ l have ever seen in.my 
Tice SS 2. 
"The transitional arrangement would 
"involve the unanimous consent of all 
"ten provinces and the Federal Government: 
"it could, however. probably obtained 


1 


"with very little delay-' 
Ca c'est beau! 

PaO. CREIGHTON: they started all this 
aa uC 

DR. FORSEY: KRarlier. 

PROP. CREIGHTON: Ber i Le ye) Ciao ret 
not .seriously until 1935. 

DEAN LEDERMAN: You have, fot to face the 
permanent amending procedure first and last. 

THE CHAIRMAN (Mr. Perry): Shall we say 
“"nermanent amending procedure"? 

DR: FORSHEE : This. D suspect. deribves 
from what always seemed to me --"infantile”" is the 
word that leaps to my lips -- the belief that you 
Cam Just eeR around ill their iiculties .of, 
amendment by just saying: "Let us now declare the 
things that should be done in Canada" and then --- 

PROP. CREIGHTON: Look at what happened 
to the Fulton-Favreau Formula. 

PROF. MEISEL: Is there anyone here who 
has been involved -inidreartine this), to defend 1t? 

MR. GREATHED: I am trying to remember 
the argument on this. Judy? 


MISS WILENSKY: T think the sreneral arsument 
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was, by }unanimous” was meant simply that until 
there was recognition of something to solve the 
situation, something on the lines of the Fulton- 
Favreau Formula could be worked out, any change 
will have to be unanimous; so meanwhile we might 
as well have unanimous transitional arrangements. 

PROF) « MELSEL: I.can.see the political 
pressure for this. We talked earlier about 
feeling that in Quebec, for example, these 
conferences are not deciding anvthinge. Here is 
a move forward. You,are not solving anything, but 
at least you are taking a half-way stev towards a 
solution. 

The question, of course, is whether you 
can take even that step if vou adopted this. £ 
can see their agreeing to this kind of step if you 
made two assumptions; Onegechat. Vou 
could easily find a long-term solution, which is, 
ofiscourse, a very doubtful assumption; and the 
other one, if you simply put a time limit on it 
and state that the transitional arrangement will 
bast efor «five. years. This puts the gun at the 
temple of evervbody, and then within five years 
you have got to find a solution. LE mar. be io bat 
this kind of clock ticking away may encourage 
people towbe more flexible. I think this must 
have been in the minds, surely --- 

DEAN LEDERMAN: Tile. Lacwhatr Preres gor 


Watts said took the West Indies Federation apart 
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precisely, putting a time limit. 

DR.” FORSEY: We make the requirement 
of unanimous consent for a period of five years 
for any amendment. 

PRO see Corel. L am OL saying chis 13s 
what we should have: I am trying to say what 
underlines this type of arrument. and this must 
be’ the’ only’ kind oT justification you can have. 

DES "PORSEY . it You GLC thar ,. vhere are 
two things that would probably hanpen. In the 
first place, the Province of Quebec, from which 
now’ the real’ pressure for amendment comes, would 
Proeceoty say.” “TO NEL with 10: Are we scoing to 
be held up for all that time, or whatever neriod 
it was, until all these moody Western rremiers 
can prepare what they want?" 

in the 's€cond place, “if you did pet 
aereemeny "on this, “ther, in “the “course of that 
time, you might very easily establish a strong 
ftnertia against changing that formula to anvthing 
but that’ rormtta, It’ seems ‘Co me. { Ghink you 
run the two contrasting dangers. 

PROP. METSEL: i Preeti Chao. Gee cu ue. 

DEAN LEDERMAN: Quebec feels that the 
Fulton - Favreau Formula, no-one else, the Fulton- 
Favreau Formula did all this. 

MR. STEVENSON: I think one of the reasons 
for this, too, 1s certainly mentioned by “Mr. Robarts 


and several of the other premiers: that is the 
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feeling by those who were involved in the 

earlier discussions on the Fulton-—Favreau Formula, 
that as a test of whether or not agreement on 
anything is possible in constitutional reform, 

one should make one more stab at the amending 
formula. 

Now, the opposite argument, of course, is 
the one that can be very legitimately made, that 
you could not or cannot very easily agree to an 
apreement on the amending formula until you know 
what kind of provisions you are likely to agree on 
on the Constitution: but nevertheless Mr. 

Robarts in his letter to Mr. Trudeai last November 
about the agenda for the December -- later 
postponed to February -- conference, suggested 
that the amending formula be put on the agenda 
even though it had not been discussed among the 
offieiad sy, This was the same position taken by 
two or three. of. the Western premiers. Oo f- 
think there is some pressure to try to deal with 
the amending formula even before one comes to it 
in the normal order of constitutional review. 

MR. GREATHED: "How" before the "why". 

DEAN LEDERMAN: My masitdon, 2s. stall as 
stated in volume 1 of the papes of this Committee. 
If you use the Fulton-—Favreau Formula for 
bringing the Constitution home, internally the 
Fulton-—-Favreau Formula is capable of conferring 
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used to do so, and there is nothing transitional 
about it. 

I suppose we have to use the Fulton- 
Favreau Formula part 1 and pretend we are not 
weIne 1. I do not see any wav of setting away 
biG og 03 (0 ae If the Quebec neople vetoed it, and 
it was the Union Nationale and the Liberal Party 
both that vetoed it, this was one point on which 
they did not differ. 

oO if 10 48 g¢oine Go be politically 
possible for Quebec to agree, you should be able 
to change the Fulton-Favreau Formula a little so 
that you can say it is not the same thing, but 
essentially it will have to be the same. 

PROV. BRADY; I think to emphasise the 
unanimity here, it is desirable. I do not see 
how you can get an amending formula without. 
Actually the interesting thing is that Quebec in 
the first discussions in 1960-1961 were strongly --- 

PROF. CREIGHTON: AL: A a vour sor 
unanimity. 

DR. -FORSEY = Oh, yes. 

PROF. BRADY: Wouldn't consider any 
amendment. In other words, the situation that 
developed was a peculiar political situation in 
1964/65, and the politics of that occasion have 
determined the attitude of the 9uebec Government. 

THE CHAIRMAN (Mr. Perry): What is the 


view as to whether any transitional phase is 
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required? 

PROF. BRADY: I would, of course, 
eliminate "transitional". 

PROF. CREIGHTON: On, yes: 

PROF .- BRADY. We are concerned with 
establishing an amending formula. 

DEAN LEDERMAN: I would go further and 
say that no transitional stage is possible. 

DR. FORSEY =: Yes 

MR. GREATHED: May we not just strike 
that particular proposition and try to meld the 
one which follows -- well, meld the two that 
follow into one? 

DES PORSEY« Yes, striking out 
etransitional” in the next ones 

"To work out the details of an 

"arrangement which would patriate --- 

PROF. CREIGHTON: "Patriate’ is the 
eorrect. word there. 

DR. FORSEY: "Patriate the Canadian 
Constitution”. Then: 

"The Fulton-Favreau Formula for 

"esonstitutional amendment should form 

"the basis for any future consideration 

"of an amending formula”. 

DEAN LEDERMAN: Yes. 

PROF. MEISEL: LE Will come up jater, 
but is it necessary to refer to the Fulton-Favreau 
Formula by name? I think that is just asking for 


trouble. 
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DR s wRORGEY : It may be. 

THE CHAIRMAN (Mr. Perry): Couldn't we 
call it the Lederman-Forsey Formula? 

--- Laughter. 

PROF. MEISEL: Tidonit think you are 
SOlne. to met anything 1f you do that. A Mie el ao ak 
you may ask for the same kind of thine but do not 
call it the Fulton-Favreau Formula. 

PROP. CRELGHTON: Vhat is your proposal 
instead of it? 

DE. FORSEY: Don't say anything. Just 
tell the Attorneys-General to get together. 

Of course, this is another delightful 
phrase on the next page that since 1964 many of 
the problems of Canadian Federalism have become 
Clearer. 

"And we have been able to consider how 

"best to meet the criticisms that did 

"arise at. that time". 

My hat, we have been able to consider all right, 
but I doubt if the problem has become any less 
barfling. 

think phat most-or this. might just 
be dropped out and just the recommendation there 
for the meeting of Attorneys-General. 

PROF. CREIGHTON: What does that: 

"Since then, many of the problems of 

"Canadian Federalism have become clearer’ 


mean? 
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DES “FORSEY : Quebec Government has 
become much more arrressive and much tougher. 

PROr ? CHELGHTOR: That is what actually 
has happened. 

MR. GREATHED: Well, I think the areas 
of agreement and disagreement, as a result of the 
constitutional review, have become a lot clearer. 
I think we certainly know in a way today which we 
‘did not know in’ 1964, what is bothering a lot of 
people in this country, by the Government, and I 
think this is really what was behind this particu- 
lar comment. 

PROP. ChELGbLON: There were not any 
cCTitrcisms, capers trom the criticism of Quebec, 
Were Unere: 

MR. GREATHED: No. Nevertheless, 
Quebec was a factor and perhaps the factor. 

PROF. CREIGHTON: Does this sentence 
imply that we know better now how to meet the 
OPrirercm or -ouebec? If that is what we are 
roing to meet I am not in favour of it. 

DEAN LEDERMAN: I am not even in favour 
of not calling it the Fulton-Favreau formula. 


That is what it is; everybody knows that is what 


ar aes 5 Who are you going to fool by pretending 
Lies rot? 

THE CHAIRMAN (Mr. Perry): T wonder if 
we could just step back. It seems to me what we 


are really doing is rejecting the need for tran- 
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sitional provisions entirely, and simplv urgringe 
that the Fulton-Favreau Formula be adonted, and 
almost gratuitously suggesting that the ministers 
and Attorneys-General get together and work on 
this. 

DAs. FUREY. : THe "onmly Vienne, Loonink, "vo 
be said for dropping the mention of the Fulton- 
Favreau Formula is what John Meisel has already 
said, which I think could be put another way. 

My recollection is that during the 
interval between the Quebec conference and the 
Westminster Palace Hotel conference, the attitude 
taken by the Governments of Nova Scotia and New 
Brunswick was: “We now start over again. We 
are not committed to the Quebec scheme". Then 
when they got to the Westminster Palace Hotel, 
as Professor Creighton has said so well in his 
"Road to Confederation", if I remember correctly, 
they sat down with the Quebec scheme before them 
as the basis. There was nothines else they could 
do. 

I think if we do not even mention the 
Fulton— Favreau Formula, they will sit down with 
the Fulton-Favreau Formula in front of them and 
the considerations that led to it; they may then 
have to modify it; but there is nothings else they 
can do but take that as the starting point. 

DEAN LEDERMAN: Not only was the Fulton- 


Favreau Formula agreed, but the whole White Paver 
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was circulated to all governments and accepted as 
an accurate description of the historv. 

DRs. FORSBEY: Yes, but ob tivizetheyi are 
in the same position. You cannot start absolutely 
de novo; you cannot go back to saquare one. All 
this has been discussed, and you simply have to say 
what changes you thought had to be made in the 
Fulton-Favreau Formula. 

PROF .« BRADY ; You have to certainly 
begin. .where.you left off before; and the term 
"Fulton-Favreau Formula" is a simple wav of 
stating that, after all, a few years ago great 
pains were taken in a series of conferences to 
work out a formula. I am inclined to agree with 
Bill, that I doubt you can avoid reference to the 
Fulton-Favreau Formula. 

PROF... CREIGHTON: It is not simply the 
effort that went into the Fulton-Favreau Formula, 
but the effort which began earlier than that 
way back in 1935 when they made these four original 
categories. 

PROF. BRADY: But vou cannot describe 
this very simply. 

PROF. CREIGHTON: NO ackOour@annot pabut 
that is a catch-all phrase about the whole process. 

PROF. BRADY: It resulted from previous 
efforts, and dt is the simplest way, I think, to 
describe what resulted. I don't know what other 


name. 
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PROF. MEISEL: Why not fo back to the 
thirties, and say you are going back? 

PROF. CREIGHTON: To an effort which 
certainly began systematically with that committee of 
Olficiais Jn 1935. 

PROF. MEISEL: That ls 10. 2viknow this 
may be just picking insignificant details and mavbe 
it is tactics of the negotiating process, but 
nevertheless I think that the phrase "Fulton- 
Favreau" has such an emotional content that it 
Makes 1t Giriicure for politicians, say, .who have 
Carlier. said, "No", to it, now to come and: start 
with it when they have to defend it in public. 

MR. STEVENSON: Mr... Chatrmans .Ontario 
has one proposivion in the tables on this in 
Ottawa entitled "An amending formula must be 
part of the written Constitution of Canada.” 

The last sentence of the explanation was: 
"Consideration should be given to 
"re-examining the principles contained 
"in the draft Act to provide for the 
"amendment in Canada of the Constitution 
"of Canada. October 1964". 

The words "Fulton-Favreau"” do not apvear, but 

everything else. 

PROF. MEISEL: I prefer that, frankly. 

DEAN LEDERMAN: That will do it. 

DRe PORSEY:: I think Professor Meisel 


has a point. From what I know of Quebec opinion, 
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I think it might be an emotionally charged nair 
of words, and there is enough emotional charge in 
the air now without adding to it. 

I think the thing that Donald Stevenson 
mentions is fine, because then somebody has to 
come along and say, "That means the Fulton-Favreau 
Formula”, and then you say, "Well, blah blah blah". 
It doesn't pull the trigger in quite the same way. 

DEAN LEDERMAN: That would be all right. 
That is the proper description in the White Paper. 

MR. GREATHED: Yes, that is the exact 
Urvile’ 

PROP. OnALY ; Incidentally, on page 3 
(I have numbered my pages): 

"Constitutional review should be 

"undertaken as a unit". 

What is the meaning of a unit there? 

MR. GREATHED: I have queried that. 
This has been taken out. 

DR.” FORSEY: Where is that? 

PROF. CREIGHTON: Alec's page 3. 

DR. FORSEY: Yes, I see. 

MR. GREATHED: We have taken that page 3 
completely out, as I understand it. 

THE CHAIRMAN (Mr. Perry): T was just 
wondering, it seems to me this transitional page 
had very little significance any more, because it 
was only as a means of getting to the Fulton- 


Favreau Formula. We now suggest that we go there 
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giPectiy. 

DR .1 PORSEY: And don't mention the 
name. 

THE CHAIRMAN (Mr. Perry): Yes. 

That is a fine Canadian tradition, anyway. 

You can come as close to a pig as his squeal in 

a lot of things, but you mustn't mention the name 
of any person in the Constitution. 

THE CHAIRMAN (Mr. Perry): Fulton by any 
other name is just as sweet. 

DRi® FORSEY: But sweeter still with no 
name attached to it. 

THE CHAIRMAN (Mr. Perry): But what 
about the piece of advice that we sive the 
Ministers of Justice and Attorneys-General. is 
this worth putting in? 

PROBA (MEISEL: THAIS vis: pare 4, ds, tb? 

THE CHAIRMAN (Mr. Perry): Yes. according 
to the Brady svstem of enumeration. 

DR. FORSEY: The one that has no 
explanation attached to it at all. 

DEAN LEDERMAN: Irdon't seem to have it. 

DR nePOReBy? There, vou have it there: 

"A special committee of Minister of 

"Justice and Attorneys-General should 

"meet as soon as possible 

DEAN LEDERMAN: Take out the word 
“transitional”. 


PROF. CREIGHTON: That is right. 
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DEAN LEDERMAN: Then it is completely 
Lnnecuous, tan't it? 

THE CHAIRMAN (Mr. Perry): To me io: as 
just a bit of gratuitous advice which seems so 
obvious. 

pr. FORSEY: It might mean, though, that 
we hand, it over to the Privy Council office. 

PROP. BRADY: I would think, Harvey, 
from your experience in the Civil Service, 
gratuitous advice has a certain utility. 

THE CHAIRMAN (Mr. Perry): It is the 
very best kind, ALEC. 

---— Laughter. 
We will leave it to the Secretary to see how thev 


want to re-arrange those two pages, but we drop 


the transitional page. What have we got here 
now: "Any suitable Canadian amending formula", 
eu. 


PROF. CREIGHTON: Have you dealt with 
the one on page 5? Have you passed bevond that 
now? 

THE CHAIRMAN (Mr. Perry): This would 
be my next page in order. 

PROF. MEISEL: Fulton-Favreau Formula 
for constitutional amendment --- 

DEAN LEDERMAN: "The amending formula 

"should recognise that different types 


"of constitutional 


Is this the one? 
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MR. GREATHED: Les. 

PROF. CREIGHTON: Poon > Like tas 
sentence on page 2 of page 5. 

THE CHAIRMAN (Mr. Perry): You want to 
change some of the notes? 

PROF. CREIGHTON: "Since then, many 

"of the problems of Canadian federalism 

"have become clearer.” 

MR. STEVENSON: scratch it. 

PROF. CREIGHTON: "And we have been able 

"to consider how best to meet the 

Vopiticiens that did arise at that 

"time." 

1 Gon’) think that is true. 

DR. FORSEY: I thought we were dropving 
mention of the Fulton-Favreau Formula and this 
page went out of the window anyway. 

PROF. CREIGHTON: The whole page. 

MR. GREATHED: I think what we might do 
is take the substance of that proposition and 
meld it with the one on the Committee and so on, 
making sure we do not use the term "Fulton-Favreau". 

THE CHAIRMAN (Mr. Perry): So we fo on: 

"Any suitable Canadian amending formula 

"should recognise a 
DEAN LEDERMAN: 

"wee Chet different types of 
"constitutional matters may require 


"qifferent methods of amendment”. 
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I object strongly to the explanation under No. 2. 
It is a non sequitur, and if it were not it would 
be hopelessly rigid. 

PROF. CREIGHTON: Well,” that 1is* not 
true, because there are sections --- 

DEAN LEDERMAN: It says: 

"No matter included in the written 

"Constitution shall be capable of 

"unilateral amendment by anv jurisdiction. 

"Those matters which are important 

"enouch to be part of the written 

"Constitution of a countrv should be 

"harder to change than an ordinary 

"statute". 

IPaonertaccept that at all. 

PROP. BRADY‘ Nelther*=do’ 1: How about 
tne~ constitutions of the provinces? 

DEAN LEDERMAN: Yes, how about the 
eléction acts. 

PROP. BRADY: They are statutes, and 
to that extent written. 

DRY -PORSEY: There may be all sorts of 
things inthe Constitution-of 'the-eentral 
authorities that do not really concern anybody 
but the central authorities. 

DEAN LEDERMAN: The Fulton-Favreau 
Formula itself makes it quite clear that the 
Parliament of Canada can do certain things where 


the Constitution of Canada is concerned by its own 
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Statute; that the provinces can do everything 
they can do now with their own constitutions by 
their own statutes. 

PROP. CREIGHTON: These are always two 
categories. 

DEAN LEDERMAN: If you leave 2 in you 
do indeed have to take out --- 

PROF. CREIGHTON: That is all wrong. 

PROF s+BRADY: I think this comes, too, 
from a certain amount of confusion as to what the 
term "constitution" means, but actually it has a 
broad sense and a narrow sense. 

MR. CALLAGHAN: I think you are talking 
abou the constitutional document in the sense of 
representing the B NA Act,as opposed to the 
overall constitutional document including every 
piece of legislation. 

DEAN LEDERMAN: But the By A Act has 
several sections which say: 

"Until Parliament otherwise provides”. 

MR. CALLAGHAN: I have nothing to do 
witn it, bout LT just. vnaougnt,. redadingreiv, thes 
they were referring to the one document that has 
your fundamental rights and so forth in it. 

MR. STEVENSON: Mr. Chairman, in the 
last set of propositions which I think were 
discussed here last time we met and which was part 
of the collection presented in December, this 


proposition you may remember: 
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“Any matter included in the written 

"Constitution should not be capable of 

"unilateral amendment by any jurisdiction’. 
Then the explanation: 

"The written Constitution of a 

"federal country should outline the nature 

"of the volitical system and describe 

"the institutions of government and 

"establish the distribution of powers. 

“These matters are placed in the 

"Constitution to ensure their relative 

"permanence, that is, to ensure they 

"eannot easily be altered. Those 

"matters which are less important and 

“which can be amended by one jurisdiction 

"should not be included in the written 

eOOns Gata ahom 

PROFESSOR, FOX: They are not necessarily 
less important because they only concern one 
tupiedi ction. 

PROB ecBRADY: Nos 

PROF. CREIGHTON: Then your first 
statement here is negated by this sentence: 

"Anv suitable Canadian amending formula 

"should recognise. that different types 

"of constitutional matters may require 

"different methods of amendment.” 

DEAN LEDERMAN: Qne of the methods of 


amendment is an ordinary statute. 
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PROF. CREIGHTON: By the federal pnarlia- 
ment or by the provincial legislature. 

ume FOmous * You have actually got in 
the BN A Act now, which is the most fundamental 
constitutional document, you have got not only the 
clause that Professor Lederman referred to which 
says: "until the Parliament of Canada otherwise 
provides"; but you have also got 91(1) which 
gives the Parliament of Canada very wide powers to 
change a great deal in the British North America 
Act, and it has already exercised one of those 
powers Oy limiting the term of office of a 
senator, placing the age limit on the senators. 

DEAN LEDERMAN: The last proportional 
redistribution of representation between 
prov’ inces was by ordinary statute by the federal 
parliament. 

ia eee UB SN le ae BxacuLy. 

Poor. CRMLEHION: DO Chie 1S contra 
Giectory, tiie pare. 

MR. STEVENSON: I would take 2°, Mr. 
Chairman, that the sense of the meeting is to also 
retract or remove the previous proposition that I 
just read. 

On. FORSEY: Or ‘elarify it in some way. 

DEAN LEDERMAN: That proposition that 
you just read is very different from this. 

PROF. CREIGHTON: The proposition at the 


top here is all right. 
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DEAN LEDERMAN: That. ONG-is ald Pigcht. 

PROF. CREIGHTON: The thing that follows 
down below is quite contradictory and it is false, 
too. 

THE CHAIRMAN (Mr. Perry): So we aprree 
with the proposition but not the reasons fiven. 

DRY OPORSEY : You might set in the 
written Constitution various provisions for the 
organs of the central government -- executive, 
legislature and the judicial, and it well might 
be that these would be part of your fundamental 
document; but they are part of your fundamental 
document for the amendment of which thev onlv 
require a statute of the Parliament of Canada, 
unless you put in something about a joint session 
of the two Houses or two-third majority or 
something or other. You ‘could \uGin ali eorts 
ofrthings, but you'-covld perfectly well have 
things there that were essentiallv no concern of 
the provinces and require no kind of nrovincial 
consent. 

Take a thing like the quorum of the 
House of Commons. If you hapven to have that 
in the written Constitution, it would be ridiculous 
to say. you would have to get the consent of one, 
two, three, five or ten provinces in order to 
change it from twenty to twenty-five. 2 'Goa'nodt 
thinio chetide & sond thing to put an the wrttren 


Constitution, but there are various things such as 
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that the Parliament of Canada shall consist of 

the Queen, the Senate and the House of Commons. 
Now then, suppose you want to abolish the Senate. 
It might be that this could be considered, as it 
Was apparently by the St. Laurent government, as 
something which could be done by unilateral 

action of the Parliament of Canada itself, and vou 
preclude that kind of thing by that second 
paragranvh. 

PROE.. BRADY: In other words, your 
explanation has some inaccurate statements here, 
but this fact suggests the necessity for a little 
More elaborate,.explanation of such a matter, if 
you have any statement at all on this. 

De. FORSEY; There are certain things 
you certainly do not want to have changeable by 
Pec ne eS. Jurisdiction. This is quite clear, 
and everybody would admit that. There are some 
where you might say it is necessary to have the 
consent of the provinces who are concerned ~- like 
that business of returning natural resources fo 
the western provinces in 1930. There are others 
that might require consent only.of the. varticular 
province concerned, as in the Fulton-Favreau 
Formula. 

THE CHAIRMAN (Mr. Perry): There seem 
to be two contradictions -- one, that the main 
proposition is contrary to the Fulton-Favreau 


Formula and is..also. contrary --- 
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PROF. CREIGHTON: No, 0 isremmoet. The 
rinrest: proposition is fine. 

THE CHAIRMAN (Mr, Perry): I'm sorry. 

MR. CALLAGHAN: It is the explanation. 

MR. GREATHED: I think we will just 
take Professor Brady's suggestion and on the 
basis, Mr. Chairman, of the remarks other neople 
have made, simply provide a more elaborate and 
Getailed explanation. 

DEAN LEDERMAN: The thing I mean by a 
non sequitur is that you cannot say, as a general 
principle. of .constitutions or. political. systems, 
that the more important it is the harder you meke 
At to whange.. That is the thing that frightens me. 
The opposite could be true of something, that the 
moreiimportant it ds the more. readily. you. want 
to be able to change. 

THE CHAIRMAN (Mr. Perry): Could we 
go on then to the next one in my list -- 
Dietribution of Powers, 

MR. STEVENSON: One more. 

DR. FORSEY.: "Any suitable Canadian 

"amending formula should provide for 

ULimited, delegation w..1.7, 
is. that. the. ane? 

MR. GREATHED: Yes, that, ds She vane, 

THE CHAIRMAN (Mr. Perry): But; this: ds 
under "Distribution of Powers". 


MR, STEVENSON: I am sorry. 
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THE CHAIRMAN (Mr. Perrv): Seo Le) Boe 
sale. 

DR. FORSEY: This is a transitional 
page between amending procedures and distribution 
of powers. 

Vie Peon. We are getting into 
distribution of powers now. 

MR. GREATHED: It becomes very complex, 
because sometimes you find you have got a particular 
point which you know is going to be put into 
several categories when it is submitted to the 
Continuing Committee, and this is the only reason. 
This one clearly covers these two subjects, and 
So we included under those two. 

Prot. bun There are two points here, 
Mr. Chairman. I am not clear why the explanation 
is made to turn upon regional economic disnarities. 
is there “some reason for that? 

MR. GREATHED: I think this was simply 
an illustration. Perhaps it could be made 
clearer as an illustration. 

Bh. wOnom. It seems to me a non 
sequitur. 

PROF. FOX: Well; I ould mov see how 
the transfer of marketing procedures, for 
example, to one or other of the provinces would 
have much to do with economic regional disparities. 

Incidentally, on this business of the 


delegation between jurisdictions, in the Fulton- 
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Favreau Formula have you noticed that it is 
easier, under the formula for the provinces, to 
delegate their power to the Federal Government 
than it is for the Federal Government to delegate 
its power to the provincial governments? In 
other words, it 1s not an equal, two-way street, 
as Lt “were: 

DR. FORSEY: What particularly? 

PROF» FOX: Lf tyowlbook at obt) «Ltlooked 
at it in some detail and I spent a long while 
looking at it. You will see it savs under 
"Delegation of provincial powers to the Federal 
Government" that normally four would be in 
agreement but that it is possible for the Federal 
Government. torvdeclare it to beninttheocinterests 
of Canada. One province can delegate its 
power to the Federal Government, correct? 

DROS FORSEY® Nojed* dont te thinkothateds 
quite accurate. 

DEAN LEDERMAN: I-think it goes this 
way, that if the provinces wish to delegate powers 
to the Federal Parliament, then providedfour of 
them are willing to do so they can do so, and it 
affects only those four. Now, if three want to do 
it and the other seven are consulted and say they 
do not care, three can do it. If two want to do 
it and the other eight are consulted and say they 
don't care, two can do it. You get down to one 


doing it thts way. 
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Going the other way, four vrovinces must 
consent to a Federal delegation to four pnrovinces 
orsyou cannot do it at all -+ it is four or 
nothing. 

PROF. FOX: In other words. the 
Federal Government cannot delerate nowers to 
Quebec alone. 

DEAN LEDERMAN: No. 

PROMS BOX: With Quebec's consent only. 

DEAN LEDERMAN: That te right. 

PROF. RROK: But Prince Edward Island 
could delegate power to the Federal Government 
if Prince Edward Island and the Federal Government 
agreed. 

DEAN LEDERMAN: And the other nine 
provinces. 

DR. FORSEY: Bute'the statute would have 
to recite that the governments of all provinces 
had been consulted by the Government of Canada. 

DEAN LEDERMAN: Yes. 

DRarvFORSEY: And had declared that they 
hadno: ‘object fon. 

PROF. CREIGHTON: That’ is exactly the 
same, Paul. 

PROF. FOX: Nog! Itech ar ha nee ate ia the 
same. 

DR. FORSEY: No, it@te not quite the 
same. The other thing is, of course, the power of 


the provinces to delegate is limited to certain 
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heads of Section 92, if I remember correctly: 
and the power of the Parliament of Canada to 
delegate is in no way limited. 

DEAN LEDERMAN: TRE vis ur Lsht., «as ¢tO 
heads. 

DR.» FORSEY: As,to-heads,.yes. 

PROF? aBRADY« Of course, Federal 
Government, the fact it makes the decision, its 
agreementahaswto beywobtained,.and..it-is not going 
to be an easy one. 

DRN FORSEY: I just meant there was a 
wider scope. They. didn't, sav.heads: 44, 7,and 8, 
or something like that; where when it is the 
other way around they say heads 13, 16, 9 -- and 
what is the other one, Prisons? 

DEAN LEDERMAN: Yess the big one, isn't 
there -— Property and Civil Rights. 

DR. FORSEY: one tlond Qowkand. a fourth 
one:p iG,» Ly think. 

DEAN LEDERMAN: This is the Fulton- 
Favreau formule, Part 2, and«l agree. with Mr. 
Trudeau; 1 sam opposed to it. 

DR. FORSEY: Well, you explained, as I 
mecall it, Bill, over and, over again to us that 
the desirable results of this can already be 
obtained through administrative delegation. 

DEAN LEDERMAN: Yes. 

DRe* FORSEY: And the lerislative 


delegation would lead to a variety of undesirable 
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PeSults. 

DEAN LEDERMAN: Legislative delegation 
can mean, I think, Eugene, that we get all the 
things on which you did one of your princinal 
papers. You can get an intolerable degree of 
Special status for one province if "7 go all the 
way with free legislative delegation. 

DR #® FORSEYx Except that® itis 
revocable and you have this four provinces 
business attached to it. 

DEAN LEDERMAN: Yes. Under the Fulton- 
Favreau Formula, my conclusion on Part 2 was 
that it was so difficult that it would never 
work; or if it would work it would be undesirable 
because you are handing around the primary 
legislative powers. To deal at the 
administrativeolevel to-administer™’a’ securities 
Scheme or administer a marketing scheme, 
something much more specific, that is different; 
butrto hand over vroperty ‘and “civil rights, holus 
bolus to the Federal Parliament for Prince Edward 
Island is making a new thing of Confederation. 

MR. STEVENSON: Effectively doing it 
now. 

DEAN LEDERMAN: Unilateral amendment. 

PROF. BRADY: l think © inetdentarly ; 
following on that, the explanation should bring 
out the significance of legislative delegation in 


the administrative field. 
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DR. FORSEY: I think the intention 
probably of the people who drew up the Fulton- 
Favreau Formula was, by Part 2, to meet the 
eriticism that Part l’was unduly rigid. 2° think 
that was the intention, and I applaud the 
intention, but I am pretty well persuaded by what 
Bill has said and by what I have heard from other 
lawyers, I might say, that it is a dubious remedy 
and it might create a good many more problems than 
it solves; and that the really essential things 
that need to be dealt with by way of delegation 
you can probably deal with pretty adequately by 
the administrative delegation which the Willis 
case sanctioned. 

THE CHAIRMAN (Mr. Perry): Does that 
suggest that we are really making a reservation to 
our approval of the Fulton~-Favreau Formula, that 
we are not in favour of delegation? 

PROF. BRADY: I think the Fulton - Favreau 
Formula in the former discussion was with respect 
to the amending procedure, not delegation. 

DR. FORSEY: It was the basis, anyway. 
We didn't say, "Swallow it holus bolus". 

THE CHAIRMAN (Mr. Perry): Perhaps we 
had better be a little more specific. 

DEAN LEDERMAN: The earlier propositions 
all rélate to: Part 1, not to Part” 2. 

THE CHAIRMAN (Mr. Perry): Not being 


that familiar with the Fulton-Favreau Formula, it 
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is all one formula as far as I am concerned. 

PROF. CREIGHTON: It says the 
amending formula in the earlier proposition. 

DEAN LEDERMAN: Delegation is not 
mentioned in that formula sense. 

ERO. BRADY* imesdentaliy. 10 18 70et 
as well to recognise, unless opinion in the 
provinces has changed lately, that there will be 
some provinces which will express again the need 
for delegation -- the smaller provinces in 
particular, Nova Scotia was very emphatic on that. 

As a matter of fact, you remember in 
the Confederation of Tomorrow Conference the 
Attorney-General of Nova Scotia gave a speech on 
the matter. That is an old scene for Nova 
Seotia leaders, from Angus McDonald before the 
Second World War down. Prince Edward Island, 
Manitoba seemed to be very keen also. 

DEAN LEDERMAN: John A.Y. Macdonald 
as stillethere, 

PROF. BRADY: It ts as well to remember 
that. AG venst. if you don't put in anything 
like a proposition, you had better here have some 
data on the intricacies of delegation. It seems 
to me a matter that should be investigated and a 
little memo. appear on it specifically. 

DR. FORSEY: i think so. 

DEAN LEDERMAN: I think the other point 


is that if anybody thinks this is a solution or a 
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potential solution of the problem of special status 
in one province (Quebec or any other) it is not 
because of the point Paul has made. 

PROP +) 80x! I have been re-reading this, 
and I think the position Bill and I were 
developing is accurate. It says that all the 
Federal Parliament has to do is to consult the 
provinces; it does not say it has to get their 
consents. Then it declares it is in the interest 
of Canada, and it can go ahead and make the 
arrangement with one province regardless of the 
attitude of the other nine. 

DEAN LEDERMAN: Regardless of the 
attitude? 

PROP? FOX 3 Yes, it says only the 
provinces that are involved in the delegation have 
to consult. 

BR VPORSEY ¢ That is from the province 
to the Dominion, is it not? 

PROF. FOX: No, that is from the 
Dominion to the province. 

DEAN LEDERMAN: But it goes on and says: 

PY. Sandi that -theeensttment ofthe 

"statute is of concern to fewer than ‘ 

PROF. FOX: Yes ,°fewer., 

DEAN LEDERMAN: Now, if Saskatchewan 
says, "This proposed delegation to Nova Scotia isn't 
of concern to us and we do not want to see it 
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PROF . “POX Well, it is whose concern, 
though. WG Gayor' < ..,er Concern to the 
province that enacted it". 

DEAN LEDERMAN: Errand that the 

"enactment of the statute is of concern 

"to fewer than four provinces" 

The provinces are declared to be concerned. 

PROP. POX : Are declared to be concerned, 
yes, isn't that the way you read it? 

DR. FORSEY: lteis a different situation 
from the Province to the Dominion. 

DEAN LEDERMAN: I think the previous 
sentence requires the province to say positively 
that it does not care, or else it cannot go forward. 

DRY FYORSEY: It wouldn't touch the kind 
of special status that has been talked about by 
Quebec, because it is a delegation from the 
province to the Dominion. You~see, It starts; 
"itineumy-or Section “92": 

MR. STEVENSON: Although from the 
proposition we are looking at it does not 
necessarily have to follow the terms of the Fulton- 
Favreau Formula: ‘it only refers to a limited 
delegation power. 

DEAN LEDERMAN: You see, the Province of 
New Brunswick may say: "We not only do not want 
delegation of Federal marketing power to our 
Potato Marketing Board, but we most strongly object 


to the delegation to the Marketing Board of Prince 
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Edward Island who grow potatoes, too. 

DRY EORSEY; This applies, surely, to a 
transfer from the province to the Dominion. 
Look at the beginning, the head: 

% notwithstanding anything in 

Bthie. Acti. 

PROF s.BOX: Parliament mav make laws in 
relation to these matiters, but it has not got the 
power to make this law unless these four nrovinces 
have agreed or it is declared by the Parliament of 
Canada that the Government of Canada has consulted 
with the governments of all provinces and that the 
enactment of the statute -- presumably it is the 
Government of Canada that declares enactment of 
the statute is of concern to fewer than four (this 
would be, say, one) and the province or provinces 
so declared to be concerned (which presumably 
is the one) had under the authority of their 
legislature consented to the enactment of such an 
Aes. So the Federal Government and one pnrovince 
could be involved. 

DRa FORSEY : Quite, but look at what it 
says at the beginning: 

"Notwithstanding anything in this or 

"tn any other Act, the Parliament of 

"Canada may make laws in relation to 

"any matters coming within the classes 

"of subjects enumerated in classes 
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Ore enis “Ato 
It will then be able to legislate on these 
provincial matters, and the delegation having 
taken place from the province to the Dominion. 

PHO, POX Yes, but I say it is easier 
to go that wav: one province can delegate to the 
Federal Government, but the Federal Government 
cannot delegate to one province without four 
provinces agreeing, right? 

DR. PORSEY? Yes. 

DEAN LEDERMAN: It must have four before 
it can delegate at all. 

PROP: VEOA Rrent sso “lt Is) Gasser for 
the provinces to delegate to the Federal 
Government. 

DEAN LEDERMAN: That: Ls rrente. sou we 
are differing on another point; we are differing 
on the delegation from the province to the Federal 
Government. I am saying that one province alone 
cannot delegate to the Federal Government unless 
the other nine say, "Okav, we don't care". 

PROP. *rOR: That is not the way I read 
ni ra 

DEAN LEDERMAN: Because it says they 
must consult and they must declare it is of 
concern only to --- Now, that declaration is 
false if a province says, "We are not going to 
delegate and we don't want anyone else to delerate”. 


MR. CALLAGHAN: Surely it is the judgement 
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of the Federal Government that is concerned with 
one province or two provinces; it is their choice. 
It is like when they declare any work to be done 
for the general advantage of Canada, when some of 
the provinces may think it is not but they say it 
is;,and, that is the, situation. 

DR. FORSEY: But the Government have to 
do the consulting, but Parliament would have to 
declare, and the chances of Parliament declaring 
it if it was patently false are surely very small. 

MR. CALLAGHAN: that is. rmiehti. bub ito ds 
in a gray area there. LES. pudement.. of, 
Parliament, not of the Legislature of Ontario: 
Parliament is going to say: "We think it is of 
concern. or »no. concern”. 

BR. BORSEY.: And has consulted everybody. 

PROR. » FOX: Yes, having duly consulted 
and having found it is not of concern to --- 

MR. CALLAGHAN: Yes. 

DEAN LEDERMAN: Nine provinces could be 
violently and loudly objecting, and thev could 
Still declare it in a Federal statute? 

DR...) FORSEY: RBarliament..could still,iie 
and the Courts would not go behind the word. 

PROR ao FOR? I don't know why they have 
gone to the trouble of spelling it out this way 
and not making it parallel to the other directional 
flow, unless there was that intent behind it. 


PROF, BRADY: It may the law, but I 
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don't thinkt i trite politically feamithleé: 

THE CHAIRMAN (Mr. Perry): I wonder if 
we can get to our main theme. 

PROF. BRADY: I think some of those who 
agreed to the formula then felt that. They said, 
"This won't be workable, but still --- " 

THE CHAIRMAN (Mr. Perry): Then as an 
Advisory Committee, is it our advice that the 
Secretariat drop this particular proposition? 

MR. CALLAGHAN: I should not be butting 
into this particular area, but may I just say one 
thing? It strikes me, when you are dealing with 
delegation of legislative power, it is pretty hard 
to rule this out before you define or work out 
your distribution of powers; because if you get 
into the area of concurrent powers -- and I think 
this is probably where I could see the delegation 
of legislative power being most operable; but if 
you decide that certain powers should be 
characterised as both Federal and local interest 
so.that.you are going to confer a jurisdiction on 
both orders of government and deal with it, it 
might very well be, to make it workable, vou will 
need delegation of legislative powers. Sol 
think before making any final decision on a 
proposition like this, you should not decide it 
until you have decided in your own minds what you 
are going to suggest by way of distribution of 
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DR. FORSEY: I should have thought if 
you made it concurrent power the delegation could 
not operate. 

MR. CALLAGHAN: It just might be that if 
a power is given concurrently in certain areas for 
certain provinces or certain regions of the 
country, to make it an effective onerating pnower, 
it might be that you need a delegation such 
pooling of whéat or selling of wheat in the west, 
things of that sort crossing provincial boundaries. 

DR. WFORSREY: You concurrent clause would 
have provision for paramountcy of one law or 
another. Are you suggesting there could be 
delegation of paramountcy? 

MR. CALLAGHAN: No, it may be 
paramountcy is not acceptable in some interests 
in your fields of concurrent powers. LE pust 
imagine it would be very difficult to say: 

"We will deal with this immigration as concurrent 
power, but we will give the Federal Government 
paramountcy,"” and I can see certain parts of the 
country saginic Ou donterthinkhit tistriche 

DR. FORSEY: Well, it seems to me you 
have to make up your minds one way or the other 
which is paramount; otherwise you will have an 
irreconcilable conflict of laws. It also seems 
to me that voumight then shove in something about 
delegation so that in effect the paramountcy could 


be delegated. The paramount jurisdiction could 
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say: "All right, in this case we will concede your 
right in the matter". 

MR. CALLAGHAN: But.doesn't.this 
demonstrate the point that maybe you should not 
rule a proposition like this out until you have 
decided how you are going to deal with your 
distribution of powers? 

PROF. CREIGHTON: I don't think we should 
rude.this out. 

DEAN LEDERMAN: I think problems of 
delegation, whether there should be delegation 
and on what terms, how much of it, this should be 
considered in the constitutional review, I agree 
with that. 

MR. CALLAGHAN: I thought you were gfoing 
to strike down the proposition. 

PROF. CREIGHTON: Lt ept tat bs nies 0.-. 

DEAN LEDERMAN: To me concurrency of 
power excludes delegation; you don't need it if 
you have got concurrency of power. 

_ MR. CALLAGHAN: I agree, that is one 
point.of.view, but I. think,there.is.also equal 
argument that it might very well be the field vou 
do the delegation in, because it might be the 
larger provinces can deal with a particular matter 
whereas the small provinces cannot; and in order 
to have, say, marketing scheme or something like 
that. in the Atlantic Provinces, it might be 


necessary for them to delegate certain aspects of 
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marketing to the Federal Government, whereas 
Ontario and Quebec maybe would have a concurrent 
legislative power for the marketing of certain 
vegetables, and wouldn't want to delegate it. 

DR... FORSEY-~ iL. StdaLl. go. back. tothe 
point that you cannot have concurrent power 
without assigning paramountcy somewhere, it seems 
to.me;..and.if you want also.to bring in the 
principle of delegation, then it will be a 
delegation of paramountcy. Conceivably you could 
do that, I should have thought. 

MR. CALLAGHAN: All I am suggesting is 
that, L think it is; an, area that. should be 
discussed or considered. 

DR.» FORSEY: I. think it should be 
discussed all right, but here you have got: 

"An amending formula should provide 

Vor seiner f 
It seems to me if you say the question of whether 
an amending formula should provide for it is 
one that needs discussion, that is another thing 
altogether. This is an affirmative statement 
that there should be some delegation provision in 
the amending formula. Thiss @sukh understand 1t , 
is the thine that; Biddwis jJdbbing,. at,.and I am 
rather inclined to jib at 1t, too. I am rather 
disinclined to foreclose decision on the thing 
by saying, "Yes, there ought to be a delegation in 
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PROF. CREIGHTON: That is just a small 
adjustment. 

DR.  PORSEY : I like the delegation vart 
of the Fulton-Favreau Formula, and I have defended 
Pt *pubigely ?nehuvventlistéenirie to“thevcopinions of 
people better informed and more widely than 
myself, I began to have doubts, and the doubts 
have not been entirely cleared up by anything I 
have heard even from you, Mr. Callaghan. i ama 
little inclined to think now that I do not know 
enough about it to make up my mind one way or the 
other, but that I would be sorry to see the 
Province of Ontario commit itself affirmatively 
now to saying there ought to be, there must be. 

THE CHAIRMAN (Mr. Perry): So we 
revise this really to support consideration of 
the question rather than support of the principle. 

MR. CALLAGHAN: That would be better. 

DR. FORSEY: Perhaps I am very 
vehement and I do not want to hog the show, but 
this seems to be to be a distinction that would 
leave the question for consideration --- 

THE CHAIRMAN (Mr. Perry): You are 
quite right. We were making a commitment here. 

MR. CALLAGHAN: That is right. 

MR. STEVENSON: I think we probably do 
need a little more specific research about the 
problems of legislative delegation. I know there 


has been a fair bit of general sympathy for such 


sg 


pe Ny PRGA | ee oe on s 
; a i one 
40 amobatge sit of aninegeht no ded Peers 
nerd ylsbtw som Sam Sentotet redted efgdeq 
eddvob sd Sas. etduob svar lodadyed T Yreeym 
I qrtddyne'ud qu Betseto vfsrbtite nade ton “vad 
sme I ,edtsfisd .aM .voy Mort weve bised eved 
word fbn obok tsdd wom Aatas of ‘bonkiont efegkr 
a7 TO yew soo Salo ym qn’ sxem oO? ¢! tvods davon 
tif s9é of yittoe ed oOfvow I gst gud .2eddo 
tLavitdetttis ILaat! dims éitednd Yo sontvort 
.od taun sisdt.,.ed of tdguo Suedt antysa ot wor 
sw oe -Ouiree .2M) WAMATARD aAT 
to solwsyebhtanoo thcdqqua ot eliged siad esivey 
siclonitaq sid lo 2700que ABA? aendde¢ aoftaeup edz 
1930904 20 biuvow JsnT ‘MAHOAIZIAD . AM 
Viev mB 'T ener :YaSH0! . Fd 
‘ud 6 ~wode add sort od Jnsw tom ob T has Soemetey - 
ofwow saris aotiontiekp’s e oF 90 oF Smess elnt 
--~ nolvstebtanos' 16% ad itesup sae Sveer 
Stn trot (yates? a MAMAIAND BHP 
O13 Jngniinmos s aitisam sxew sW tints svlup 
. tials st dtadt ‘HRHOALIAD AM 
95 vidsdorn sw antds T MOSMAVETS AM 
S77 tvods dowssesy sti foade oeqom Sf7Itl gs been 
Srors worn T soltemefeb avitteriiant 16 emefdotq 


“Sue ot yeteaqmya Levensy Yo tid tet & need esr 


ipl. 


a provision within the Government among various 
ministers that I have heard, but undoubtedly 
without giving the matter much consideration. 

MR. CALLAGHAN: I think in a way you 
are committing yourself to it. My point is 
before committing yourself it would be better 
to decide on the distribution of powers. Then 
you decide: are we going for legislative 
delegation? 

PROF. BRADY: I think, following on 
that point, delegation should not be linked too 
closely with the amending matter. i: think 
delegation is a thing that could come later when 
you have settled down the distribution of powers 
and the amount of concurrency and so on that you 
introduce. I do not think it is so essential 
logically to bring it up alongside of the 
amending procedure. 

DR. FORSEY: Yes, really what you 
should have here, even if you are going to 
commit yourself, is not "any suitable Canadian 
amending formula should provide ... " but, 

"the Constitution should provide ...". 

Even there I think possibly the thing needs more 
consideration before the Government of Ontario 
gives even a limited commitment to the principle. 
Then the explanation, it seems to me, does not 
seem to explain much in the first place but it 
seems to me in those circumstances it explains 


even less. 
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DEAN LEDERMAN: We could find ourselves 
with a provincial marketing board trying to 
compete with a federal marketing board marketing 
British Columbia and Nova Scotia apples. 

MR. STEVENSON: 1nat 2s the current 
situation with regard to trade missions. 

THE CHAIRMAN (Mr. Perry): I think we 
have pretty well beaten that subject to death. 

PROP.) FOX: You ask for advice and you 
get it. 

PROF. CREIGHTON: Thisvis: the first 
justification of a Federal Government; if all 
€lse fails, it must do that. 

DR. FORSEY: The usher that takes up 
the collection.--- 

PROF. CREIGHTON: And distributes it. 
That this should be put first is almost 
incredible. 

THE CHAIRMAN (Mr. Perry): One would 
assume this was an error. 

PROF. CREIGHTON: I would think so. 

THE CHAIRMAN (Mr. Perry): Shall we 
shift. them? 

DEAN LEDERMAN: I see now why the pages 
were not numbered. 

MR. STEVENSON: th had 1t iin thecother 
order. 

THE CHAIRMAN (Mr. Perry): You just 


arrived in time. We are just going on with the 


: or 
: > 
Ae 


-satcreae att wh amon a race 


; | ov sated bngod sateen “atonteen in 


wiltetyeam Srsed antdednsm Devebst « atin oseqneo 


.gefaos sitoo? svoW fins atdmufod detrind 
tnie*xwes ony et tadT _KonMavare tt. 7) ay 
énotestm ebers oF hysxyet Avie notisutte 
ew Naint £ -(yvr¢sd .1M) “SMALANS SAT 
Avgeob of Joetdve dsaz qoteed ILew ytte1q evad | * 
yoy baie sotvbs 1602 wes woY¥ -XOW , TOKF 
»3E FoR 


Jorl? sfY et #2dT) :KOTRDISAD <fos a 


Ci tf 6«6;crenntevoh [stebst s to noltsoltiveut 
.tsdd ob Saum tf ,ellal sels ) _ 


Ao 7 5 [ > A. 3 qT ‘¥RxeAOF ad 


\ 
~=-—. oltooeif£foo sid 
sfediagteath bra ‘MOTHDISHD .SOnF 
~I2 Juq si Bfuode eid? vadT 
.Sldtheront 
_ -(ytres oth) AAMAEAHO SaT 
ToTTs ms enw @etdd smuees - 
{ ; MOTHOESAS .AfOn4 
oe ‘ Cj 4) IMALAND HT P ; ; 


Twerls Iie 
pesca att vectw won ose I ‘WAMATOGI Wasa . x 
Hersdmun Jon essw 
renzo. st wt a ben I "MOevaVaTS .AM 
. t9090 
Jeul, wor (yee? 2.0) KAMATAHO BHT 


Sig Atiw.do antoy test ote sw 


»omigs mk 


es a ee 


183. 


financial thing. 


--~- Mr. McDonald rejoined the meeting and took 
the Chair. 


THE CHAIRMAN: YOU ..are Just. up Co the 
financial, and I am just back from the financial. 

MR. PERRY: As a resulvy of an outburst 
of indignation against this one being first, we 
put it second. 

PROF. FOX: "The Federal Government 
must retain the responsibility ... ". Page 6. if 
you are numbering them. 

THE CHAIRMAN: I see. 

MR. STEVENSON: i think 20.-should be 
borne in mind that most of the next set of 
propositions relate more specifically to the 
spending power than to the distribution of 
powers generally, and that is why the balance or 
imbalance may be what it is. 

PROF. CREIGHTON: I think that ought to 
be first. It shows which way their thoughts are 
running. 

THE CHAIRMAN: Is someone playing tricks 
on me here? 

MR. PERRY: No, we have done that and 
that. 

THE CHAIRMAN: We are at the one about 
unconditional transfers, are we? 

MR. PERRY: Distribution of powers, -~- 
"The Federal Government must retain the 
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THE CHAIRMAN: foials apdeagh te. 

PROF. CREIGHTON: We just surrested 
how suitable it was for the other to come first 
in the Ontario submission, Mr. Chairman. 

PROF. MEISEL: Mr. Chairman, there are 
a number of these raise the same kind of problem 
in my mind. These propositions, presumably, are 
at this stage largely considered as the kind of 
things that Ontario might put forward as the 
sort of thing it would like to see adopted: but 
we should also think about the possibility that 
a real impasse develops between what Ontario would 
like and, say, what Quebec would like. Let us 
take those two, for the sake of simplicity, as 
the two protagonists there, and we find that these 
negotiations go on and on, and we really get into 
G@verynsertouswconflict. of opinion. We have to 
face the question of whether we think we must 
insist on the kind of position that we have 
adopted, or be prepared to break up the country 
or see it broken up. In other words, at some 
point: this: choice has: to be made. 

PROF xeBRADY; Have a coffee break at 
that point. 

PROF. MEISEL: You can't forever have 
coffee breaks. I think there are two considera- 
tions that we have to have. One is: what do we 
want to put forward as our first negotiating 


proposals which we would like to see adopted; 
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secondly, how far are we prepared to depart from 
the kind of position that we would ideally like 
to see? 

In some of these proposals the Ontario 
position is clear, of course, that we want to 
see a strong central government which has enough 
powers to maintain some kind of a national 
policy in a number of areas. It may be that the 
Quebec Government is not prepared to accept this 
kind of proposal, and that in their minds the 
alternative to provincial power is a power which 
consists of ten provinces getting together and 
developing some kind of compromise policies which 
will represent the Canadian position so that the 
Canadian interest is no longer primarily defined 
by the Federal Government, but by a series of 
negotiations among ten provincial governments you 
have a real confederacy. 

I think that these propositions here -- 
with which, by the way, I agree -- are propositions 
which assume the first alternative, namely, a 
strong central government. I think at some stage 
we have to be prepared to either say: "We are 
not willing to live in a country which does not 
have this kind of central government”, or that we 
are willing to accept some kind of watering down 
of this principle. It seems to me that at some 
point the Ontario Government has got to decide 


how far it is willing to pull back if it must. 
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DR. FORSEY: If we are not vrepared to 
accept this, then we should fold our tents like 
the Arabs and silently steal away to the scrap heap 
of history. 

PROF. MEISEL: But if you do that I 
think that should be a conscious decision and not 
arrived at at the last minute when we find we have 
reached a real impasse. I think this is something 
you have got to decide beforehand. 

DR. FORSEY: I think this would be the 
overwhelming decision of the people of Canada, 
outside the Province of Quebec. It would be taken 
with great regret in many cases, but the other 
thing is just recreating in Canada the Holy Roman 
Empire -- neither holy, nor Roman, nor an empire. 
Why on earth should we try and provide that ancient 
bird with wooden wings and make it fly again? 

i thinker thiso ise something athatdy ust 
cannot be contemplated at all. Lt nav Ds What 
the Province of Quebec wants, then I think the 
answer is: "Well, good afternoon, gentlemen. You 
zo it on your own. If that is what you want, you 
are perfectly at liberty to do so", then we will 
have to do some hard bargaining about what happens 
to some common property and that kind of thing. 
This other thing is totally unworkable, totally 
unrealistic to the whole development of the modern 
world and totally impossible in a modern, complex, 


technological society, and there is no reason to 
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believe that it would be in the interests of the 
rest’ of the country’ av’ all’ It might be more 

in our interests then to give up the whole 
Canadian experiment all together and become part 
of the United States, or even some larger unit. 

I don't know whether it would, but I think we 
have to consider it solely in the light of our 
own interests as the remainder of the country: 
but to be dragged around in this kind of multiple 
version of the Holy Roman Empire -- no! surely 
no Government of Ontario with the self-respect of 
a half-grown tadpole could contemplate making any 
concession on this matter. 

Min. -PERAY: I think you are almost on 
record here, aren't you, as favouring a central 
government, certainly, as I recall it, with 
enough power to have general direction of the 
economy. It seems to me you have already said 
this several times. 

THE CHAIRMAN: I think we have said it 
several times, and the key point, however, is the 
interpretation of the phrase, "sufficient for the 
purpose". 

PROF’. CREIGHTON: To my way of thinking, 
this is the irreducible minimum of the Province 
of* Ontario, and 1t ought to stick by it. oF Le 
doesn't, it might as well give up the whole thing 
right from the beginning. 


DR. FORSEY: Besides, if you contemplate 
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the other thing, you will not have any question 
of what the Federal Government will retain the 
responsibility for: there will not be any 
Federal Government, there will be just sort of 
Polish medieval diet with liberum veto. I am 
getting far into history, but maybe you would 
have it. 

THE CHAIRMAN: Is there any dissent in 
this view? 

PROF. BRADY: Nobody is disagreeing 
with this, I gather. 

THE CHAIRMAN: i*tneugnt I had* tome 1nco 
a violent argument, but there is not an argument, 
I take it. 

FROF: BRADY: Harmony. 

PROF. CREIGHTON: John'is* raising the 
question of what the Province of Ontario oucht to 
do if these propositions were not accepted by the 
Province of Quebec. He says he wants further 
consideration of another kind, of a kind of 
consortium. 

PROF. MEISEL: Or'a decision that we do 
not want to even contemplate. What we are really 
arguing is that it is conceivable that at some 
Stage during these negotiations this vosition 
will not be acceptable to the Province of Quebec: 
that the Province of Quebec will make proposals 
which do not accept this concept of the central 
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At that point I think we must respond 
either by saying: "Well, if that is the way it 
is, there is such a basic disagreement between 
us that we cannot continue in one country and we 
had better pack it up"; or we must be prepared 
to say something else, to accept some level of 
watering down of the central government. Pale. 7. 
am saying is that we must not let this thing 
creep on us, that this may happen and that we must 
be prepared for it. 

DR. FORSEY: I agree, but it would not 
be the watering down; it would be the evaporation 
of the central government and the evaporation of 
Canada. 

PROM. -BRADY: Let us consider, there 
are no statements in the Quebec case that would 
wholly reject this proposition; at least, I 
cannot remember them if there are. 

PROF. FOX: I think the Quebec brief said 
as much as this, really. 

THE CHAIRMAN: That was my impression. 

PROF. BRADY: I thought «so, 

THE CHAIRMAN: I thought they gave the 
national economy argument. 

PROF. BRADY: Unless there is a preat 
acceleration in attitude of thinking in Quebec and 
a change in them, 7 anticipate, as 10 were, 
something that would involve Ontario junking --- 


PROF. MEISEL: I was thinking that the 
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thing that prompted this in my mind, and I don't 
know whether you want to separate it from these 
various propositions; but in proposition 8, which 
is the one which says: 

"The Federal Government should have 

"the power to raise revenues for the 

"nurpose of making unconditional 

"transfers" 
ete. ; "the first “point in the’ explanation was: 

"Only the Federal Government can 

"undertake the responsibility of 

"attempting to equalize living 

"conditions and opportunities across 

"the country" 

I have heard some people in Quebec say they would 
not want to see the Federal Government do this, 
but they would like to see it arrived at by a 
conference, a meeting. 

THE CHAIRMAN: Inter-provincial? 

PROF. MEISEL: Yes P°ir “Le “is: only ohne 
Federal Government they would object to it. 

DR. "FORSEY: That is not the same thing. 
Let us wait until we get to that. 

THE CHAIRMAN: On this proposition about 
national economy, it is my impression that the 
Bertrand brief could live with this. The Levesque 
brief could not, but the brief we have at the 
present time is the Bertrand brief. Are we 


agreed on this? May we go on? 
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MR’. Y PERRY? I have a reservation. It 
seems to me this is only stating the first half 
of the case. 

THE CHAIRMAN: You have a reservation 
but not disallowance. 

MR. “PHRRY * Right, because what is 
implied in leaving this responsibility with the 
Federal Government, is that they have powers 
adequate to carry it out, and this is all covered 
in the explanatory notes but not in the main 
proposition. 

So that I would add: 

"The Federal Government must retain 

"the responsibility and have vowers 

"adequate to meet this responsibility". 

THE CHAIRMAN: Yes. 

PRS PRRRY:: Otherwise you can leave 
them with the responsibility and no powers to 
Carry LC out. 

THE CHAIRMAN: We are trying to match 
responsibilities with powers right across the 
plece, so I think that is quite an appropriate 
addition. 

MR. PERRY: Lethink shads 2 

THE CHAIRMAN: Is that agreed? All 
PIghty 

"The Federal Government should have 

"the power to raise revenues for the 


"ynurpose of making unconditional 
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"transfers to the provinces". 
ME. @PERRY* I question whether this 


is really a matter of taxing power or spnending 


power. 

MR. STEVENSON: Spending power. 

MR iCPERRY: Taxing power of the Federal 
Government is unlimited. The real issue is what 


power they have for using the money once they have 
Fovecit 3 

PRy RORSHYPON ves} HuENE think ene 
intention behind this was to assert that it must 
have taxing power adequate not only to meet the 
requirements of its own budget, but also something 
extra to get money for unconditional --- 

MRP OPERRY: There is no question of 
power, though. They have all the power in the 
world. 

DR. “FORSEY: But we are re-writins the 
Constitution. I know they have all the power 
in the world, of ‘course they have and God 
couldn't increase it; but we are talking about a 
revision, and I thought the thrust of this was the 
kind of claim I have seen sometimes from some 
provinces, or the exponents of what I take to be 
their views, that the Parliament of Canada should 
have just enough taxing power to raise revenue to 
meet the responsibilities incurred in fulfilling 
whatever powers it has in the present or a revised 


91, specifically enumerated heads, and if it was 
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getting anything over that it was retting more 
than.it was entitled to, and therefore its taxing 
power should be cut down. 

Irthink the intention there was to say 
that in any kind of revision you cannot simnly 
tive the central parliament taxing power adeauate 
to meet its specific responsibilities, but it must 
also have enough extra taxing nower to raise these 
other revenues. I may have misunderstood. 

MR. STEVENSON: I think the big question 
that is going to come up at the next set of 
meetings is,:in essence; the answer to the 
Question which Mr. Trudeau raised at the February 
conference, when \the,:question;comes jun. The 
Federal Government now has unlimited snending 
power in federal or provincial areas of 
responsibility, and he is prepared at least, on 
behalf of the Federal Government, to accent 
Suggestions for considering some limitation of 
this spending power. Senthe! jobi 2s ‘to trvicto 
work out some ground rules. Presumably one of 
the first ones might well be that the Federal 
Government has the right to raise money or snend 
it for equalization purposes or unconditional 
grants: and then the crunch comes when you fet 
into the area of shared cost programmes. 

DR.« FORSEY. Putyiyou seegrit seems to 
me -- and I may have completely misunderstood this 


but reading this in conjunction with the next one 
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avout adivistonv"er revenue sources and some other 
things that follow about balancing and what-not, 
it seems to me that what you were trying to sav 
here was, first of all, in feeneral you should 
match your revenue-raising powers with your 
spending powers for the specific authority, but 
in fact you cannot do this completely. 

MR. STEVENSON: Rae t. 

DR. FORSEYS Some provinces haven't an 
adequate tax base, so you will have to have equali- 
sation grants, and therefore the Parliament of 
Canada will have to*have taxing nowers over and 
above what might be needed simply to look after 
beacons, buovs, lighthouses and Sable Islands, 
nagivation and shipping, the Post Office, naval 
service and defence and other svecific nowers. 
That is what I thought you were driving at. 

MR. STEVENSON: in the forecast of 
exnenditure of responsibility of the Federal 
Government, I think you would build ina factor 
for equalisation payments. 

Di * Porro y Exactly, and I thought 
this is what this was for. 

PROF. CREIGHTON: Ilt“fist does the one 
thing. 

Mas “PRRRY 4? THIS Has torvbe arcodietll to 
some more general proposition. Perhaps the more 
general proposition is in the next statement. 


DR. FORSEY: It really belongs perhaps 


195. 


efter this "crime: 

"The division of revenue sources 

"hetween federal and provincial ..." 
anes “L Oren. Some of this is kind of varue. 

I don't know quite what "equalising the burden 
of taxation and borrowing" means. 

PROF. CREIGHTON: How about this, Mr. 
Chairman: 

"The Federal Government should have power 

"to raise revenues for the purpose of 

"making unconditional transfers to the 

"provinces as well as for the purpose 

"of carrying out its own constitutional 

"responsibilities," 
or something of that kind. 

DRY PORSEY:: LVaws a JIttle :more 
accurate to say the Federal Parliament, is it not? 
It is Parliament which at present has the nower 
to raise money by any mode or system of taxation. 

THE CHAIRMAN: Have we got the wordings 
in on that, "for meeting --- 


DR: FORSEY: ">. as well as for meeting 


PROF .» CREIGHTON: © showl'd’ like* to 
put what I put second, first, because it seems to 
me most important that we should have power to 
raise revenue to carry out its own constitutional 
responsibilities and then put: 
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"making unconditional perants to the 

"provinces". 

MR. STEVENSON: Lewould think if you 
changed the order you may not need the caveat on 
the second. 

THE CHAIRMAN: Is. equalisation, or 
unconditional. transfer a constitutional 
responsibility though? 

MR. STEVENSON: Right, so vou have to 
put it lawbhere, 

THE CHAIRMAN: Yes. 

DR. .PORSHY : Tey ol nani 4 sca 
constitutional responsibility, it might be worth- 
while te make <iteespolicit by saying: “including 
the responsibility for making eaualisation 
grants", 

THE CHAIRMAN: Are equalisation prrants 
part of the Constitution? 

PROP 4G ElGuTon: They are not. 

MR. STEVENSON: Part of the spending 
power. 

DRe~aHORSEY.: You are talking about a 
revised --- 

THE CHAIRMAN: I know, but I am 
wondering, therefore, is it the suggestion that it 
should be? 

Diese FORSEY No, you would not include 
it. among its constitutional responsibilities. 


Well, you could, I suppose. Presumably you would, 
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probably. I think it better to say, "and". 

THE CHAIRMAN: Then by reversing the 
order is that acceptable? 

DRebPFGRSEY« Put "Parliament", because 
there is far too much confusion, I find, 
especially among my students, between Parliament 
and Government. They are always endowing the 
executive with powers which no executive ought to 
have. 

THE CHAIRMAN: Even if they do. All 
right, is that agreed? We might take a break for 
a minute. 

MR. STEVENSON: During the break, if 
members have not done it, you might wish to take 
a quick look at the little paper on the spending 
power, because it may serve as a bit of an 
introduction to the next three or four -- not that 
the propositions are necessarily totally 
consonant with the paper. 

--- Short recess. 

THE CHAIRMAN: Gentlemen, someone raised -- 
I guess Dr. Forsey -- the noint about shared cost 
programmes, whether this was a necessary 
qualification in the proposition we just dealt with. 
Perhaps one way of doing that, unless it would 
change the meaning unduly, would be to strike the 
words “unconditional”. 

MR. STEVENSON: I would much prefer to 


see “unconditional” left in, but with a rider for 
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a limited amount of conditional, in that 
otherwise you are back in an open door. 

THE CHAIRMAN: I know, but of course I 
am worried about the shared cost door altogether, 
I must say myself. Later on we have a 
proposition about the --- 

MR. STEVENSON: Ground rules for shared 
costs. 

THE CHAIRMAN: For .doine as. ‘such. 

DR. -FORSEY: Well, you could provide 
something, I suppose: 


* and such conditional transfers 


"as may be deemed necessary”. 

THE CHAIRMAN: ",. as may be agreed 
upon from time to time". 

MR. STEVENSON: Something like that. 

PROF eo CREIGHTON; Sir Robert Borden. 

DEAN LEDERMAN: ave such» conditional, 
transfers as may be agreed upon from time to time” 
-- by whom? 

THE CHAIRMAN: By the provinces and the 
Federal Government. I.am thinking of that in, the 
context. of,linkingnit.to the. dater. proposition 
which.,<if it. is. accepted, has that spirit. Or 
"as may be instituted or established”. 

PROF. BRADY: Well, only after adequate 
consultation at that time. AFfSen G24] tie 
complaint of the provinces about many shared-cost 


programmes is the inadequacy of consultation 
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beforehand. There were propositions put to then, 
as it were, and they had either to accept or 
reject, and to wveject it, after all Ontario 
would be paying for them anyway. That was one 
or the troubles. 

THE CHAIRMAN: Perhaps we should ponder 
the shared-cost principle at this time in 
conjunction with this, because if you turn ron-a 
few pages you will find: 

“The use of shared-cost programmes 

“Inefrelds' of provincial jurisdiction 

"should be minimized”. 

And when you read the explanation it seems to me 
the explanation points out, in terms, that not 
Only should they be minimized but they probably 
should™notrexist: 

DR. YT FORSBEY: Well , tthateis not in 
accordance with what vou have got in this bundle 
eorepapers Cie mt , ohNotéseforvanr Ontario: Position 
on the Use of Federal Spending Power’. Youvdo 
allow there for some shared-cost programmes, 
which presumably would come into the provincial 
jurisdiction, or are you thinking merely of the 
provinces sharing the cost of some prosrammes 
which fall wholly within Dominion jurisdiction? 
THIs(* Tesnonia think,” 1a! a-counge loofr perfection, 
but if these notes are something which vou are 
putting in your position, you cannot simnly exclude 


shared-cost programmes. If on the other hand it 
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is going to exclude shared-cost programmes, the 
notes go in the wastepaper basket. 

THE CHAIRMAN: I would like to put on 
the floor here a consideration of the future of 
new shared-cost programmes. When the Medicare 
thing finally comes to rest, one presumably will 
have seen through the big, welfare framework, and 
the question about future shared-cost programmes 
then becomes a different kind of question because 
it takes you largely into the economic field, 
where you might ask if things might not be better 
done by devices directed at reducing regional 
disparities or stimulating economic activity in 
different parts of the country, quite separate 
from a shared-costs mechanism which becomes a kind 
of permanent, binding thing. 

PROPUMEOXs Isn't the essential point 
that you are trying to get at here, Mr. Chairman, 
the principle of consultation and agreeing before 
major plans are undertaken, major plans of any 
kind? Isn't that really what bothers you about 
such things as shared-cost programmes, if they 
are offered without adequate consultation? 

THE CHAIRMAN: Frankly, what bothers me 
is ansillogical proposition, because if you have 
effective distribution of revenue sources and if 
you have provision for unconditional transfers to 
onuit with the problem of eauity, then you have to 


ask what is the residual merit of shared-cost 
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programmes. The merit is less in the financial 
sense perhaps than in providing some administrative 
binding glue between the two levels of government; 
in which case you might ask if that is not an 
indirect and cumbersome way of doing this, and 
shouldn't you be doing it by other machinery? 

I am a little uncertain about not the nast but the 
future of shared-cost programmes, what they should 
Be. 

PRORe FOX: That is why I am stressing 
the consultation, because that would pive you the 
Opportunity to engage in discussion and argue 
your point through, whatever the merits of the 
particular instance were. 

DEAN LEDERMAN: invthie ednneatien |i 
would make a couple of points, if I may, briefly. 
The first is that you could have genuine 
consultation, what Mr. Smith of Nova Scotia calls 
meaningful consultation, but you still have not 
solved the problem of decision-making when the 
consultation is all done. Phe rightreo te 
consulted does not mean the right of the consultee 
to have his views prevail, and you still set back 
to the hard, gritty question of who has the power 
ofe-decisionsindthexend, 

The second thing about shared-cost 
programmes, is it not a bit Utopian to think we 
can ever eliminate them altogether in what Eurene 


has called the modern, pluralistic technological, 
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affluent, urban society? 

There are a number of thines, and 
pollution has been mentioned; you are never 
going to be able to say all the responsibility 
for pollution “ts federal or all or it is 
Provaticias We are not going to abolish the 
municipal level of government; you may come to 
teteG? Unive, buUL YOU dre Mor going CoO “aboOlISH 1c. 
We are not going to abolish provincial levels of 
government, we are not going to abolish the 
federal level of fovernment. 

There are a number of things, and 
pollution is just one example, where an integrated 
plan for dealing with the social problem, which 
is real, will necessarily involve all three levels 
of government and their powers and their resources 
and their administrators, and you will have to 
have complex inter-governmental agreements about 
them, and in those complex agreements you will 
have to have financial clauses about sharing the 
COSts OF doling all’ these things. There, I am 
finished. 

PROP. BOADY : Those agreements worked 
out in specific contracts are somewhat different 
from the shared-cost programmes that you talk about, 
those developed in the 1950's. 

DEAN LEDERMAN: I like some of what I 
read in this document. IT have just read it 


quickly. 
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PROF scBRADN< I think this document is 
pointing the kind of path to pursue in coning with 
the collaboration and co-operation in demands, and 
action. 

DEAN LEDERMAN: The, Province: of Ontario 
can do a great deal about Mest repeatiiten Toronto., 
but the Federal Government has the last word on 
what kind of airport, what the air transport into 
the metropolitan area is going to be, and what kind 
of airport you are going to have here, what kind 
of planes you can catch in it and so on. ye poss 
just one example. 

DR. FORSEY: I think the things that 
are suggested in this "Notes for an Ontario 
position on shared-cost programmes" sound auite 
reasonable. I am a little puzzled by one item 
that is neither here'nor there at the moment. ei 
am inelined to think that you do not want to take 
up a firm position beyond what you have got 
already, about minimizing shared-cost nrosrammes. 
To go bevond that you may have to do a bit of 
back-tracking. If you are going to allow for 
any shared-cost programmes at all, then vou had 
better put in this particular thing we were 
looking at, some kind of proviso about it, so that 
you just do not, as it, were, dnadvertently omit it. 

THE CHAIRMAN: Y esi. 

DR. FORSEY: You might even say: 


" .and for such shared-cost programmes 
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"as may come within the provisions 

"outlined on page so-and-so" 
and then get a separate page dealing with shared- 
cost programmes along the lines of perhaps what 
is in your notes. 

DEAN LEDERMAN: As a matter of fact, 
you are not going to be able to deal with 
pollution of the Great Lakes and St. Lawrence 
without the States of New York, Wisconsin and 
the Government of the United States, let alone 
the Government of Canada. 

DR. FORSEY: Or pollution around Ottawa 
without the co-operation of the Government of 
Canada, the Government of Quebec, and the 
Government of Ontario. 

MR. STEVENSON: I don't know whether it 
is possible to distinguish between shared-cost 
programmes and joint programmes. There is a 
semantic jungle, I think, when you get into this 
area. I think traditionally when we have been 
talking about shared-cost programmes we have 
been talking about some of the continuing 
operational programmes such as the ones which are 
included in the provisions for opting-out -- 
Medicare, and so on. 

I think when you get to things like 
pollution or any kind of capital project, 
Trans-Canada Highway, and so on, you may get into 


an area, perhaps, of concurrent jurisdiction, 
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where both levels of government have operating 
responsibility*iniparttof itycanadato carry ‘them 
out effectively you have to have both levels of 
government spending money, perhaps, on tangible 
goods. I think there, as Professor Lederman 
said, you are hardly going to be able to avoid 
Some kind of shared-cost or joint approach. 

DEAN LEDERMAN: Excuse me, we are using 
"eoncurrent" in two slightly different senses. 
Concurrency to me, as a constitutional lawyer, is 
complete concurrency, like the agricultural power -- 
both governments have all powers over agriculture; 
but in the example I gave of the Toronto Airport, 
Ontario can do nothing about an airport 
constitutionally, legally, who can fly in and out 
ote 1 te Yet you cannot deal with the planning 
of the metropolitan area without planning that 
airport. 

THE CHAIRMAN: Why couldn't Ontario do 
anything about an airport? 

DR. FORSEY: Constitutionally, 
absolutely nothing. 

DEAN LEDERMAN: It is Federal jurisdiction. 

THE CHAIRMAN: How is it possible to 
build all the airstrips we are building in 
Northern Ontario? 

DEAN LEDERMAN: Well, vou can huild 
airstrips, if you like, yes, as an owner of land, 


but you will fall under the regulations of the 
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Federal Department of Transport in the management 
and operation of airports. You have to have 
lights and radio facilities, radar facilities and 
Bll the rest of it. Indeed, I think you would 
have to have a licence. 

PROF. MEISEL: Could Ontario not build, 
if it wanted, a collosal airport here and simplv 
apply to the Federal Government for --- 

THE CHAIRMAN: That is what I was 
wondering. 

DEAN LEDERMAN: Better apply first before 
¥ou, Sud id. ix, 

PROF. MEISEL: ALL right..sure, but it 
Seems to me that if Toronto wanted to build an 
international airport, it could make arrangements 
with BOAC, Sabena --- 

DEAN LEDERMAN: Now you want to use the 
provincial spending power to buy your way into 
a federal field of jurisdiction -- exactly what 
you are proposing. 

PROF. MEISEL: No, I am simply acting 
as a commercial -- well, I think we are getting 
Off 1%, but provided you abide by the federal 
regulations in areas which affect the Federal 
Government, why can't you take the initiative in 
a thing like an airport; simply build an airport 
and then make arrangements about meeting the 
requirements which the Federal Government 


establishes about safety! 
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DR. FORSEY: I could do that or you 
could do it, or we could form a limited company 
around this. table.to.do it, but 1€ does not 
affect the constitutional position at all. 

MR... PERRY: isn’ tral bill is saying 
that anybody who builds airports comes within the 
rules laid down by the Federal Government? 

PROF. MEISEL: In the West are there 
not municipal airports? 

THE CHAIRMAN: Sure. 

PROF. MEISEL: Which belong to the city? 

MR...) PERRY : They would be operated 
within Federal regulations. 

DEAN LEDERMAN: But they either started 
with or they have now a licence from the 
Federal Department. 

THE CHAIRMAN: Most. of the small 
airports are municipal airports. 

PROF. MEISEL: And were presumably 
local decisions. 

THE CHAIRMAN: sure. 

PROF. CREIGHTON: They were a long time 
back, in some cases. 

ME rr has I think the Army vehicles 
have Ontario licences. 

THE CHAIRMAN: In fact the majority 
-of airports in Canada, I would say, are municipal 
or township or local. 


DEAN LEDERMAN: Has it not been held in 
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the Courts that the "GO" transport system is 
part of the CNR and subject to federal jurisdiction? 

THE CHAIRMAN: Because they are using 
their rails? 

DEAN LEDERMAN: Yes. 

THE CHAIRMAN: You get into a nice 
distinction -1f you rent .outyour facilities, though. 

PROF. CREIGHTON: Might get a little 
action. 

DEAN LEDERMAN: It is an important 
point. 

PROF. CREIGHTON: Exactly. That is 
why I say some of these characters up here are 
sort of getting restive. 

DEAN LEDERMAN: All right, leave the 
airports alone. Navigation and shipping is a 
federal subject, and what about the Toronto 
Harbour? 

THE CHAIRMAN: That is an interesting 
point. Who has jurisdiction over Toronto Harbour? 
Leaving the land aside, Toronto Harbour Authority 
is a municipal commission, is it not? 

DEAN LEDERMAN: Is Toronto one of the 
confederation harbours? 

DR. FORSEY: It is not under the National 
Harbour Board, I know that. It is under 
Dominion jurisdiction. 

DEAN LEDERMAN: Kingston is a confederation 


harbour. Toronto must be. 
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MR. STEVENSON: There are seven 
National Harbour Board ports, none of which are 
in Ontario. The other major ports in the 
country are run by harbour commissions, which are 
Still subject, though, I think, to federal 
legislation but not to federal support or direct 
federal control the way the National Harbour 
ports are. 

DEAN LEDERMAN: Labour relations on the 
docks are subject to the Canada Labour Relations 
Board. 

MR. STEVENSON: I think the main 
difference is Toronto Harbour is not eligible 
for any federal assistance. 

DR. FORSEY: Subject to all the 
regulations dealing with harbours as such. 

DEAN LEDERMAN: My point is that in a 
great urban area you get an interlocking of the 
mutually exclusive federal-provincial powers. 

You cannot deal with the whole thing without each 
agreeing to use its own powers as part of an 
integrated scheme. I°think, Don, you were using 
"concurrency" in that sense. 

THE CHAIRMAN: Joint programmes. 

DEAN LEDERMAN: Concurrency in relation 
to the total planning of the country. 

MR. STEVENSON: Yes, I was thinking of 
it also in case one wanted to expand specific 


items under concurrent heads. 
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DEAN LEDERMAN: It is quite a proper 
use of the term, but in the technical constitution- 
al sense there is a difference. 

THE CHAIRMAN: Looking at this 
proposition, the only thing that worries me about 
Saying: 

"The Federal Parliament shall have 

"the power to raise revenues to meet 

“its own constitutional responsibilities 

"and for the purpose of making 

"conditional and unconditional transfers 

"to the provinces" 
or something of that kind, is this, that we have 
argued here all along that there is a lack of 
balance between revenues and expenditures 
between the two levels of government; and that 
we foresee, as a result of the access to the 
elastic tax fields, the Federal Government coming 
into a position where it will have very great 
revenues, considerable revenues, which it is then 
in a position to raise, to initiate shared-cost 
programmes in provincial jurisdictions which may 
not be acceptable to provincial jurisdictions; 
so that is a strong position that this government 
has made over and over again. 

If you simply say here quite blandly 
that it has power to raise revenue for the purpose 
of making conditional transfers, then it is really 


an invitation to continue to do the kind of things 
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which have been a real thorn under the saddle of 
federal-provincial relations in the last twenty 
years, in our view. 

DR. FORSEY: Can you not provide for it 
by putting in some such qualifying phrase as: 

",.. and such share-cost programmes 

"as fall within the limits set out on 

"nage such-and-such"? 

If you are going to have something about 
minimizing share-cost programmes --- 

THE CHAIRMAN: I agree. 

DE. wBORSEY¢ I you are going to have 
some kind of explanation about what you mean by 
minimizing them, I am afraid if you try to squash 
the whole business, three pages of stuff, into 
one heading, you have got an insoluble problem. 

THE CHAIRMAN: You can say: 

"and such conditional transfers as 

"may be made within the spirit of 

"resolution such-and-such". 

DR»wtPFORSEY.: Thatesortref thing: 

DEAN LEDERMAN: Take pollution again. 
There is going to be an horrendous expenditure 
necessary on research. Who is going to put up 
that money? Whose responsibility is it? 

MR. PERRY: What about all the 
existing shared-cost programmes, too? They are 
not going to die very quickly, I don't imagine. 


THE CHAIRMAN: Well, I just had some 
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interesting discussion about that, however. I 
am trying to look forward to the years -- what 
happens in the early seventies when the hospital 
programme comes up for re-negotiation, and in 
particular when the Federal Government reaches 
that time period by which it has said it will 
turn over the fiscal equivalent in Medicare, and 
when the current post-secondary education 
Shared-cost programme runs out, what will happen 
then? 

DR. FORSEY: Perhaps by that time vou 
will have a new distribution of powers and some 
of these problems will cease to exist. 

THE CHAIRMAN: Maybe. 

DEAN LEDERMAN: I was going to sav that 
in the notes on Ontario's position here, you 
mention that the point could come where fiscal 
equivalents could amount to so much transfer 
that the Federal Government loses its fiscal 
control of the country as an instrument for the 
management of the national economy, and that you 
might have to go back to some unconditional 
transfers just to give them that management power. 

THE CHAIRMAN: Well, I haven't an 
exact wording on this, but have we got the sense, 
that we want to add some such qualification as 
"such conditional transfers as may be agreed upon 
within the spirit of the resolution on share-cost 


programmes", some way of effecting a linkage there: 
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but editorially is that the sense? 

PROF. BRADY: Pethink, Mrt Chairman, 
you can leave it at that to be worked out. 

DEAN LEDERMAN: Why not say the cost of 
Shared programmes, not shared-cost programmes? 

PROF. CREIGHTON: Shared or joint 
programmes. 

DEAN LEDERMAN: Shared or joint programmes. 
Pollution and urban renewal are the problems, not 
money. Admittedly the money has to be found, and 
you have to talk about who is going to contribute 
how much. 

THE CHAIRMAN: That is rien. 

DEAN LEDERMAN: Et. ts shared or foint 
programmes that are inevitable. 

THE CHAIRMAN: Pal oer ene 


DEAN LEDERMAN: And the sharing of cost 


follows. 
THE CHAIRMAN: May we go on then to the 

next one: 
"The division of revenue sources 
"between federal and provincial 
"sovernments should as far as possible 
"equalize the burden of taxing and 
"borrowing " 

etc’ 


PROF. FOXs What does that seek to 
convey, Mr. Chairman? 


PROF. CREIGHTON: I guess we don't 
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understand this. 

PROF. FO: That. every citizen of 
Canada, regardless of what province he lives in, 
Should be bearing the same burden, combined 
burden of federal and provincial taxation ~- some 
per capita burden relative to income? 

MR. STEVENSON: I think the intent is as 
among the eleven governments or as among the two 
levels of government. 

PROF. CREIGHTON: They don't have the 
burden. 

MR. STEVENSON: If you measure the gap 
between the revenue-raising potential and 
expenditure responsibilities over a given period 
in the future and there still is a gan, then that 
gap could so be split that one level of government 
does not have all the responsibility to raise new 
tax fields or go into debt, but that that burden 
of filling the gap be distributed between the two; 
so that essentially, without tax changes or 
borrowing changes there are revenues at each 
level rising more or less in tune with their 
expenditure responsibilities. 

PROF. FOX: You mean each level in terms 
of the provinces; this is an average for all of 
the ten provinces together? 

MR. STEVENSON: Yes. 

PROF. FOX: Vis-a-vis the Federal 
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MR. STEVENSON: Yes. 

PROF... FOX: Regardless of what the 
differential is amongst provinces. 

MR. STEVENSON: res, J think, soc.» that 
Should probably be spelled out. that it is between 
the two levels. 

DR. FORSEY: How does this go again? 

MR. STEVENSON: Well, suppose the Tax 
Structure Committee or some other federal- 
provincial group forecast revenues and expenditures 
for the two levels of government over a five-year 
period in ddvance, and it calculated that the 
federal expenditure responsibilities were likely 
to increase at an average rate of six per cent a 
year, and federal revenue-raising capabilities 
were likely to rise at also six per cent a year, 
without any changes in tax rates: then the 
provincial-municipal level together, expenditures 
are likely to increase at the rate of, say, twelve 
per cent a year, anditsrevenue base likely to 
produce an average increase in revenue of only 
five per cent a year. This. means. the. one level, 
the federal level, will have no problem of raising 
taxes. 

THE CHAIRMAN: Of raising revenues. 

MR. STEVENSON: Of raising revenues at 
all, because, given the elasticity or given the 
structure of their revenue sources, the revenues 


would take care of their expenditure responsibilities; 
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whereas the other level would have the full 
responsibility for increasing tax rates or going 
into debt. 

DR. FORSEY: What are you proposing 
to do about it? 

MR. STEVENSON: Dividing the revenue 
sources in such a way that there is some kind of 
relationship between the rates of increase at 
each” level. 

DR. PORCEY. In other words, 
transferring a deficit from the local government 
to the central government. 

MR. STEVENSON: Or if the forecast went 
the other way, doing it the other way. 

DR. FORSEY: Bue the locus of the detient 
will be different. 

DEAN LEDERMAN: Not the deficit, but the 
means of meeting the deficit. 

PROF. FOR: One or the other. 

DR. FORSEY: You were talking about the 
6/6 *and 275 -°T think. If you take away some 
of the "6" revenue and hand it to the other people, 
there would be a deficit, surely. 

MR. STEVENSON: Right. 

DR. FORSEY: So what does the Dominion 
Government do when it hasn't got enough revenue to 
meet its responsibilities. 

MR. STEVENSON: Either borrow a little 


or raise taxes a bit. Similarly, you would still 
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have quite a gap on the other level for the 
provincial-municipal sector as a whole to raise 
its.tax.or borrow a bit, too. 

PROF .wFOX: What you are saying is 
that you want the ratio of expenditures and 
income of the two sets of governments to be 
approximately the same. 

PROF. CREIGHTON: But look here, you 
can't do this, because you have said this should 
not be so in respect of the Federal Government, 
and for two reasons. This sentence is wrong: 

"It should not be expected that one 

"order of government should raise 

"revenues considerably in excess of 

"its spending requirements and then 

"transfer this surplus to the other 

"order of government". 

But you have already said in two wavs why the 
Federal Government should do precisely that -- 
first, to control the economy and, secondly, 
to give shared programmes and make the grants 
made to the provinces. 

DEAN LEDERMAN: Mutual disparities. 

PROF. CREIGHTON: Yes, so you must have 
more revenue than it needs for its actual function. 

PROF. FOX: You could take net figures, 
take out those transfers and compare net figures. 

MR. STEVENSON: Thats 13 wlwttidhns Phe 
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PROF. CREIGHTON: You have got to 
explain that, because this sentence says exactly 
the opposite. 

DR. FORSEY: And the balancing over 
time -- surely it is balancing across the levels 
of, jurisdiction: 

DEAN LEDERMAN: What bothers me as a 
taxpayer is that the federal and provincial 
governments forget the level of government that 
is at the end of the line, that is the municipal 
governments all across the country. They are the 
forgotten people. 

MR. STEVENSON: I think what we should 
probably put in here, instead of mentioning only 
provincial governments, provincial-municipal as a 
combined sector. 

DEAN LEDERMAN: What no-one else will 
pay for, the municipality end up having to tax for 
and provide. 

MR. STEVENSON: In the Tax Structure 
Committee projections earlier, one took provincial- 
municipal, as one half of the equation, because 
there is quite a difference between the share 
that the provinces take of local expenditures in 
different provinces. 

Dna FORSEY: When you say: 

"Provision should be made for regular 

"reviews of the spending responsibilities 


"and revenue-raising capabilities of the 
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"two orders of government”, 
what exactly have you in mind there in the way 
of constitutional provision, or are you going to 
have your revenue and expenditure powers inserted 
with a time limit on them and say that every five 
years (or whatever it may be) there is going to 
be a revision ‘of this ‘part 'of!’the ‘Constitution; 
or what are you going to put in there? What 
kind of clause would you put in to do this sort 
of thing? Are you going to have a special 
amending process or special amending formula for 
revenue and taxation provisions of the 
Constitution? 

MR. STEVENSON: I am not sure that this 
needs to be a constitutional provision. 

DR. FORSEY: My hat, you have got to 
lay down your division of revenues, and revenue- 
raising powers somewhere in the Constitution, 
haven't you; some provision you have to have for 
TGs If you are going to have reviews, you are 
going to have reviews now, in a sense, and say: 
"Will you please not tax so much so that we can 
tax more?", and the answer is, "You do it". ut 
don't know what provision you are talking about. 

MR. STEVENSON: What would happen if this 
kind of agreement were arrived at now among the 
two levels of government, would be that it would 
be written into tax collection agreements or tax- 


sharing agreements, or perhaps the federal 
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legislation affecting federal-provincial affairs -- 
not necessarily in the Constitution. 

DR. FORSEY: But it is under the 
heading of "Distribution of Powers”. 

PROF. CREIGHTON: Distribution of powers 
is what you are talking about. 

MR. STEVENSON: Rignt, Sutel think all 
of these propositions relating to the spending 
power and all of the discussion, I do not think 
need to reflect themselves in the end in formal 
provisions in the Constitution. I think they 
at least have to be guidelines to the operation. 

DR. PORSEY This puts a new face on it 
altogether. I thought we were talking about 
propositions to be presented to a Constitutional 
Conference or Continuing Committee thereof or 
committees dealing with revision of the 
Constitution, and the division of powers if there 
is distribution of powers. If you are merely 
talking about arrangements which may be arrived 
at under a new Constitution or the present 
Constitution, well, ali rignt? "butryou fave got 
a distribution of powers there now on revenue. 
What are you going to propose, a new one or 
merely going to say, "Let us have a talk about how 
we use the existing distribution"? I thought you 
meant an actual constitutional proposal. 

MR. STEVENSON: I think when Mr. Trudeau 


speaks about limitations, for example, to the 
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Federal spending power, he may or may not envisage 
that this be spelled out specifically in the 
Constitution. It may not be necessary. 

I think the important thing is that in 
the process of the constitutional discussions 
an agreement is arrived at as to what the 
limitation should be. Maybe the agreement 
would involve considerably more detail than what 
actually ends up as constitutional provision, and 
Similarly here. 

DEAN LEDERMAN: I say with misgivings 
in the presence of economists who know far more 
about it than I do, that I am frightened by the 
phrase "revenue sources", which means we are going 
to take this tax, that tax and the other tax and 
say, "You can levy this kind of tax and you can't 
levy that kind". I do not think revenue sources 
can be matched with spending responsibilities, 
but... do.think total. revenues,.can be divided. 

PROF. CREIGHTON: That. is, a different 
matter, though. 

DEAN LEDERMAN: In accordance with 
spending responsibilities, and I do think that the 
Ontario position that there has to be better 
consultation and more consultation about this is 
correctia that Ottawa is far too much and far 
too often saying, "We are all right, Jack; you 
go and look after yourself”. 


MR. STEVENSON: What about "“revenue- 
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raising capabilities" instead of "sources". 

PROF. CREIGHTON: That is the same thing. 

DEAN LEDERMAN: Same thing. You see, 

I would like to see the Federal Government run 
one, let ussay, personal income taxation system, 
one corporation income tax system for the 
country, but as a collector and one system as to 
deductions, rates, depreciation and all this kind 
of thing that goes into a taxing statute; but 
simply run that system as a collector subject to 
agreement about the division of the harvest. 

THE CHAIRMAN: What if you get into 
fundamental differences of view about things like 
progressivity? 

DR. FORSEY: Like what? 

THE CHAIRMAN: Like the progressivity 
of the tax system. 

DEAN LEDERMAN: I don't know. THis®is 
where I am just out of my depth. 

THE CHAIRMAN: I say it as an 
administrative problem in terms. It is a problem 
we are running into now, where you have got 
governments having different views as to the 
nature of a progressive tax system. 

PROF. BRADY: Trudeau had reference or 
made references, I think, to setting rules, 
determining rules, to govern spending, rules that 
would obviously have to be worked out in 


conferences. How he expected agreement to be 
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reached, I don't know. Presumably he expected 
agreement could be reached, but they would be 
rules that would pertain really to how the money 
was spent. I did not get the sense that he 
was thinking really of dividing the taxation or 
revenue-collecting agencies. 

Now, if I understand you rightly, Don, 
you rather thought he did go that far. 

MR. STEVENSON: Mr. Trudeau? 

PROF? iBRADY:: Yes. His remarks, of 
course, are very brief. 

MR. STEVENSON: What I think he was 
Saying to all the provinces was that, "Do you 
believe what Quebec has said, that the Federal 
Government should under no circumstances spend 
money in provincial fields except for equalization, 
or do you believe the Federal Government should 
have the right to enter into agreements such as 
trans-Canada highways, spending money for bi- 
lingual education, shared cost programmes there. 
If you don't agree that the Federal Government 
should have the right to introduce a Medicare 
scheme --", which several of the premiers were 
saying -- "then what should be the ground rules 
under which the Federal Government should be 
constrained from doing so?" 

PROF. BRADY: Yes, and presumably what 
should be the rule about how the government would 


give money to the provinces. 
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THE CHAIRMAN: I wonder if what we are 
trying to say is this, that revenue sources should 
be distributed between federal and provincial 
governments according to the constitutional 
expenditure responsibilities bearing on each of 
these governments? Isn't that what we are 
trying to do, is get a better: matching of revenue 
sources to expenditure responsibilities that 
exist under the Constitution or that will exist 
under the Constitution? 

PROF. CREIGHTON: But your unconditional 
grants are not constitutional. 

PROF. BOX: Do revenue sources include 
the transfer payments, or are you thinking only 
of taxes? 

THE CHAIRMAN: I was thinking of tax 
sources and redistributive sources, which would 
include equalization payments. 

PROF, “FOX: Well, that would make 
sense, but then is that going to be included in 
the Constitution in your equalization --- 

THE CHAIRMAN: You don't even need to 
Say perhaps under the Constitution, but simply 
say according -- I think the problem you face 
here, if you talk about expenditure responsibilities, 
you want to make sure that you are talking about 
things that governments really have to do to 
discharge their obligations to people, and not 


that they might want to do to design things of 


i. es we 


sie saomoe ‘ako eae 


a a . 
; a iatontwora ona istebet coentsa tuted tb 
inmetducisanos eit oF Reh a ciaiainiane 
- 
Io oss mo gnitesd nettitk@tenoqest siutibaeqxe 7 : 


ets ew Jsdw tad? 2'aed fetnsmrrsvoyg seent 


* 
evisvet to soidodsm «tettede don et ,ob ot anivat 
tad? settiitdtenodsss ets thoneaxs od seo tNW09:8e 
tjalxe [ftw saedd ao doldusteancd sit Hoebauw tatxe ae 
faoliusitianod ed? szebaw. A 
{snot¢ibnoonys twoy Joe SMOTHOISAAD , TORT 
| .fenobwutitenos dom sia atns 73 
Vlonat seotvuesa sumevet of :KOW TOA | ie 
fico antidnicy yoy. $te°to ,etasmysa “stanse? ond An 
Tsexss to = _ 
KS? Jo muoliolas sew Tt tuHAMHIAHD BET 
ota IuOR eVitydinwelbet bas essiwo0)s 
-etnomyaq nolttss!feupe sbulfaat ih om 
sm Oluow gach? , Liew *XO" . FORg Ms 
; - 


shbyufont sd o¢ aad vent? et medd sud peunse . 
nottegtisues 10g ni nolsjutigened oe 
o2 been move 2 otob wey | :MWAMAIAHS 2HD ie 
viqnie dud noteusi Jenod edd esibines eqaetiteg yse 
‘st uov msidenq sd? datdd DT s—ognlbtoced yaa 
-tetilitdlanoqas: studibaeqee guage oied wae St (¢oted a 
Swode yaliises ots woy tery owe osm od. Jagw woe | 


Hn JP. u a a 
4 ted? agnto 
a ai A 

; U 
a : 


‘s\ 


o7 o8 oF ovat elles sinvemnas 


JO DMS .3iaosa of anditeni 


to ogmtdd omtes’ ot ab ot gam 


ee i*.* — 


raise 5 


political appeal that may or may not be 
necessary by any absolute understanding. i 1.3 
on that point, I think, you get into trouble with 
this expenditure-revenue problem, because it is a 
question of whose definition of what are 
responsibilities in terms of programmes. You 
can say a province has the responsibility for 
education. All right, what does this mean? 
What kind of education, how much, for whom, at 
what cost? 
PROPS £OXAs I really wonder whether 
you can ever spell ab. chiar. Ouyin this type cor 
proposition, you know, without sort of having a 
proposition a page long; because it seems to me 
some of those difficulties involve such 
definitions and arguments which may be guite 
unacceptable to other parties that you can hardly 
erect 1% into 42 constitutional principle. 
DEAN LEDERMAN: Ii, you state: in the 
previous proposition: 
"The Federal Government should have 
"the power to raise revenues for the 
"purpose of its own direct responsibilities 
"and for the purpose of making 
"unconditional transfers to the 
"provinces and conditional transfers as 
"narts of agreed shared-cost programs " 
and then you also continue the present position 


of heavily overlapping taxation powers, haven't 
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you done all you can do under the Constitution, 
and the rest is for periodic, detailed federal- 
provincial inter-governmental agreement, 
periodically reviewed, and in a better spirit 
than we have had so far, not on the one-upmanship 
basis to which Mr. Robarts was, I think, properly 
objecting, but on a basis where there is 
meaningful consultation. 

DR. FORSEY: I think that is about all 
you can do. I really think it almost passes the 
whit of man in all the circumstances in a country 
like this, to try to divide your revenue sources 
so that you get anything that will match the 
responsibilities, especially in a world changing 
as fast as ours; whereas back in the days of 
1867 it might have been fairly easy to do -- in 
fact, they thought they had done it, I suppose, 
for practical purposes. It seems to me now an 
extraordinarily difficult thing to do in a 
constitutional document. 1 ‘think “it is one of 
the things you have got to work out within the 
limits of a pretty broad constitutional arrange- 
ment. 

THE CHAIRMAN: That is why I wonder if 
we are trying to gild the lily in trying to 
improve on our proposition 34 which we already 
have, which I think conveys the spirit without 
a6tting all the Is’ ‘and’ crossing ‘all the "T's: 


"Federal-provincial tax sharing 
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"arrangements must be adequate to 

"enable each government to discharge 

"effectively its constitutional 

"obligations". 

I think that is about --- 
PROF. CREIGHTON: As far aS you can go. 

THE CHAIRMAN: That is an aspiration 
without it really trying to --- 

DR. FORSEY: I think, by the way, 
"nainting the lily and gilding the refined gold". 

MR. GREATHED: Gild the lily. 

PROF. CREIGHTON: You car’ t gilda ‘tie 
lily. 

THE CHAIRMAN: The thing is so 
metaphorical in any event it is difficult for me 
to imagine in practise. (Laughter). 

DEAN LEDERMAN: We are off the gold 
standard now. 

THE CHAIRMAN: However, I ask the 
staff: why are we into this other one anyway? 
Were we trying to improve on this 34 in this one? 
Is it just part of the total package? 

MR. GREATHED: It may have been a little 
unintentional. 

MR. STEVENSON: L URL bik, ME’: 
Chairman, undoubtedly the next set of discussions, 
which talk about taxing and spending powers, is 
just bound to get into a discussion of arrangements 


which will not end up in the Constitution. 
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THE CHAIRMAN: Yes. 

MR. STEVENSON: But the discussion, to 
be meaningful, has to extend beyond pure 
constitutional provisions. 

DEAN LEDERMAN: It will have to be a 
discussion at a point at which you leave 
potential constitutional provisions and get into 
things that you would do but which you would not 
put into a Constitution, and that point will have 
to be defined. 

MR. STEVENSON: Exactly. 1 do thin, 
though, that the proposition approach was meant 
to cover not only principles which must go into 
the Constitution, but also some principles 
relating to the operations of the Constitution 
which perhaps would be enshrined in legislation 
or federal-provincial agreements. 

DEAN LEDERMAN: Then the phrase, 
"Distribution of powers" is a term of art which 
refers to specially entrenched sections of the 
Constitution that do precisely that. 

THE CHAIRMAN: Then I think the 
problem here, if this is not too simplistic, is 
to say that, one, the tax-sharing responsibility 
concent is discharged in that earlier proposition; 
two, we now come not to distribution of powers 
here, but to a proposition on the machinery of 
government, inter-governmental machinery; and, 


three, what we are then trying to say in this 
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proposition is that provision should be made for 
regular reviews of the spending responsibilities 
and revenue-raising capabilities of the two 
orders of government. 

DEAN LEDERMAN: As a matter of periodic 
inter-governmental agreement. 

THE CHAIRMAN: Please tell me if this 
destroys what you are aiming at in this. 

PROF. FOX: I think that is wise, because 
you are really putting the emphasis upon the 
machinery then. 

THE CHAIRMAN: Yes. 

PROF. FOX: In this proposition; 
Whereas the other had the emphasis upon the 
principle. 

MR. STEVENSON: I think we might find 
the secretariat at the Constitutional Conference 
probably sticking a number of propositions under 
the general heading of "Distribution of Powers” 
that don't really relate specifically to the 
constitutional heads. 

PROF. BRADY: This should be definitely 
clarified in a position taken in relation to it. 
There are others, but I think you have to be clear 
what you mean by "Distribution of powers” and not 
drag in other elements. 

May I ask, Mr. Chairman, what is your 
plan? There is a lot of this material here. 


Were you planning to go on? 
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THE CHAIRMAN: I am in your hands. 

PROF. BRADY: My opinion is this 
Committee has probably reached a point (certainly 
I have) where fresh thinking today --- 

THE CHAIRMAN: You mean you are tired. 

PROF. BRADY: --- is dwindling. 
Whether it is useful to continue discussion when 
you reach that point, I am not so sure. At any 
rate, I put the question. 

MR. GREATHED: With respect to Dr. 
Brady, Mr. Chairman, I just mention that the next 
meeting of the Continuing Committee is going to be 
in mid=April, and if we have any propositions at 
all in their hands, we will have to -- when I was 
talking to Ed Gallant, he was talking of a date 
in early April, April 5th or 6th, and therefore 
wanting to get through as many as possible, but 
I don't want to push. 

PROF. BRADY: i think it 15 almost 
desirable to have another meeting, isn't it? 
You might get more help from this Committee. 

FATHER MATTE: Will you have more 
propositions to make? 

MR. GREATHED: I doubt we will have too 
many more between now and April 6th. 

PROF. CFPEIGHTON: Quite a few more we 
haven't looked at. 

MR. GREATHED: I would suggest about half 


a dozen. 
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THE CHAIRMAN: We have dealt with the 
Shared-cost one, I think, in part. Have you 
been through these enough to have formed a view 
as to how contentious they are for you? FE 
certainly don't want to impose upon people any 
longer today, but there is a real practical 
problem about the pressure we are under as a 
result of the mandate of last February. 

DR. FORSEY: There is quite a bit of 
stuff yet to come, Mr. Chairman. For some of us 
who have come from outside Toronto, this means 
then simply deciding to stay overnight. I hope 
I could find accommodation; I daresay I could. 
It is easy enough for you who have just to go 
home for supper in the outskirts of this vast 
metropolis, but not so easy for me. However, 
my presence is not indispensable. I think I 
Shall probably clear out anyway. 

THE CHAIRMAN: The other alternative 
is to ask you to submit your written comments 
on the remaining propositions. 

MR. GREATHED: This would be helpful. 

MR. STEVENSON: Perhaps when this 
meeting finishes, if anyone does have written 
comments on the sheets in front of them, perhaps 
they could pass them to Ed or one of us at this 
point, and that would at least be a start. 

THE CHAIRMAN: I think these things are 


very important to us, obviously, and should be 
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carefully considered, no doubt about that. 

PROF. FOX: Also, if we have not any 
written comments on these today, if any of us 
can make any spare time over the weekend, could 
we not get them in early next week? 

MR. GREATHED: Some time next week 
would be grand. That would then give us a 
chance --- 

THE CHAIRMAN: I would like to do that 
and ask the staff that out of your written 
comments, if there seem to be serious areas of 
disagreement or iPeacaneny we might try and get 
together with as many people as we can of the 
Committee for another meeting in the meantime; 
but there is always the problem of time and the 
Easter holiday coming up. 

MR. STEVENSON: If anyone had anv 
comments on the separate notes that you read 
today, that might be useful, in that when we get 
into the intricacies of spending power I understand 
the Federal people may be presenting two or three 
papers, rather than strictly adhering to the 
proposition approach. In this way we might 
consider in turn doing something the same, just 
trying to pull together an approach to the 
spending power in one document, in addition to 
the proposition. 

THE CHAIRMAN: I ask you to send in what 


you can as soon 35 you can, and I will meet with 


© 


as may} 
yore tom oved ow Tf ,osts :XOF. ORT, 


7] 


oT *s aes = 


Pais | 
ay to yas ti ,ysbod seed? no atremioo netitaw 


hiveo .bredsew etd ters smi etaqeoyns o4nm mas 
tyeew txen viteo at ‘eeitd. ten tonvsw 
isew ¢xso ents emoa SaaMRARAD .2M 
> oy svin aed? blirdwy dad? .bte rs od Sb istow 
--=— gonsdo 
! SD of ofl Siow FT :MVAMALAND SMT : 
nresvtinw twoy—lo 346 Gaty Tists,entd see Das 4 


~enp BuoOtYss ad oF mese etocs ti ,.stnemmas 7 


' trioim ow ,vosipeabent "o tnemeetaseld 
TA Vim 4 6: at tw ‘tendtagod. vs : 
< aan 
mt a amt mnigesm *edtons 10% seddiemod i an 
q . 
i @ ; 
ait eynwis al events cud a a 
7 1 
: 
; " aia - 
momntnoo vyeblfod «ecgsen a 


yoehayvat 2 
Janteges sat mo etnemiosd 


saw: Jed? al Yseu o@ Jdnim teca , yebo? 


f os -1O gefosnoingnl ed? oval 
‘a sti slaeeq IssebeT edz 
eibs yliol@we Sat enget , eteqsa 
} ala? 1 “asorggs Solsteoqotq 
E ad oft yatritemoe entob mage ae tebteros 7 


J of rosontads 'ns tsidaged fide of gnkysd . £ 


woq autbaege 


-tsempob sno nt a. 
| tee 


.nod 


Tet yh mf vyiISss oa MOY Xan I 4 AMATAHS 33 ] 


ijfw teea Filw | boa. a8e4 
” a 


Die 


oan 


the staff when they have assembled it, and try 
to exercise some judgment as to the state of 
affairs and as to what we might do from there on. 

DR. FORSEY: I think that is the best 
thing. I think if we stayed on much longer now, 
the point of diminishing returns would set in. 

THE CHAIRMAN: May I ask one point 
before we adjourn, and that is the point we left 
over this morning. I don't know whether you have 
had a chance to think further about whether 
something should emanate from this Committee for 
this other volume on distribution of powers or 
not. We were talking a bit about that this 
morning. Anyone have any second thoughts on 
that question? 

DE. FORSEY ; Time Leupretty snort... 1 
am afraid, especially at this time of year for 
academic people with examinations and things. 

PROF. CONWAY: That is such an 
important question, Mr. Chairman; that really is 
the question. 

THE CHAIRMAN: I really wonder. It is 
a question of whether someone should dash off -- 
we have just got into this exercise which has 
confounded many people for a long time -- and 
seeing how difficult it is going to be, I wonder 
if someone could dash off something appropriate 
on the distribution of powers like that. I 


don't know. 
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PROF. BRADY: It may be well, Mr. 
Chairman, to leave that question to be thought 
about. 

THE CHAIRMAN: I ask you to think about 
it and let us have any written views or oral 
views that you might want to put forward. 

DEAN LEDERMAN: Could we put it on the 
agenda for the next meeting? When will be the 
next meeting of the plenary committee if we 
follow the four a year rule? 

THE CHAIRMAN: If we follow the four a 
year rule, it would not be until June. However, 
the Continuing Committee of Officials will meet 
in the middle of April, towards the end of May, 
and the Prime Ministers will meet with the 
Constitutional Committee of Officials on June 18, 
i9end 20, taink. 

Now, somewhere along the route, as 
before, we will want a meeting or meetings of 
this Committee undoubtedly to advise us. 

As far as setting dates, I wonder if 
we should set aside some provisional dates so 
that you could block them out? 

PROP. POX: I think it would be 
convenient, especially for our absent members, if 
we could have even a tentative date suggested now. 

MR. STEVENSON: Is the third Friday in 
May too late? 


MR. GREATHED: It may be, Don. 
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DEAN LEDERMAN: Late April? 

PROF. CREIGHTON: There are only six 
members of the Committee present. 

THE CHAIRMAN: The third Friday in May 
is the 16th, which is the Friday preceding the 
long weekend. I don't know whether that makes 
any difference to anyone else. 

DEAN LEDERMAN: I will be in the 
Caribbean -- not that that need upset the meeting. 

PRO. hOX : In Anguilla? 

DEAN LEDERMAN: No, not Anguilla. 

THE CHAIRMAN: My way of life is 
falling into the position where weekends are not 
much different to the weekdays, so I don't care. 
It is all another day. Who is going to be in the 
Caribbean? 

DEAN LEDERMAN: I am. 

THE CHAIRMAN: We will gladly meet 
there. 

PROF CREIGHTON: We will if you will 
send us there. 

THE CHAIRMAN: Maybe some intermediate 
date might be better and I could advise the 
members of the Committee. Why don't we make 
this as a timetable. We will have the work we 
have done today and any written comments 
adequate for our meeting in the middle of April, 
unless I feel there is some pressing need to 


call you together. Why don't we set aside 
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Friday, end May, which would give us some time 
to recapitulate after the April meetingand 

still time to prepare for the May and June 
meetings? The 9th or 2nd? When do you leave, 
Bathe 

DEAN LEDERMAN: I leave the 5th, so 
that suits me fine. 

THE CHAIRMAN: We had better get a note 
out to the absent memhers to keep that date open. 
It may be a little easier for the academic members 
who have been accostumed to keeping the third 
Friday open because classes may be over. 

PROF. FOX: I have a Ph.D. examination 
at ten o'clock. I could not get here until noon. 
I am sure you would encounter difficulty with some 
people, Don't change it now. 

THE CHAIRMAN: Can't you change your 
examination? 

PROF. FOX: No. 

PROF. CONWAY: Give a pass in absentia. 

THE CHAIRMAN: He has got a pretty long 
time to get nervous anyway if it is already set. 

PROF. FOX: She. 

MR. GREATHED: Before we adjourn, Mr. 
Chairman, could I just for the record mention the 
fact that Dr. Brady has submitted a letter to you, 
I understand, of a report of the Cultural 
Sub-Committee. 


THE CHAIRMAN: Yes. 
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MR. GREATHED: On March 14th, and I 
think that matter may have to be dealt with in 
plenary later on. 

THE CHAIRMAN: I have not read that, 
but is there anything that I should be worrying 
about immediately in it? Is it something you 
wanted to get some views on now? 

PROF. BRADY: I will save it. 

THE CHAIRMAN: I will get at it and see 
if there is any feed-back. 

I think at some point, Don, you want to 
talk to Professor Conway who sent a very interest- 
ing essay to us, and we may want to see if you can 
embellish that in any way for this purpose ahead 
of this book. 

Are there any other matters, 
administrative or other? Well, we might then 
adjourn until the next occasion. 


-~-- The meeting adjourned at 4:40 p.m. 
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